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ARGUMENTS 



OF THE 



DEFENDAOTS' COUNSEL, 



AND 



JUDGMENT OF THE SUPREME COUET, U. S. 



IN THE CiM OF 



VIDAL AND ANOTHER, 
COMPLAINANTS AND AP- 
PELLANTSL 



> YERSUd •• 



THE MAYOR, ftC. OP PHIU- 
DBLPHIA, THE EXECU- 
TORS OF S. 6IRAKD, AND 
OTHERS, DEPENDANTS t 
APPELLEES. 



JANUARY TERM, 1844. 



TO WHICH 18 ADDED 



THE WILL OF STEPHEN GIRARD. 



IRIRTBD Vt OBDER OT TBB COMMBSKntERS Of THE ODUBD ESTATBI. 



PHILADELPHIA: 

J. CRISSY, PRINTER, NO. 4 MINOR STREET. 
1844. 



BOiSD OF GOIMISSIOIIEBS OF THE 6IRASD ESTAITES. 

On notion it was 

RE80LyED,--That the giatkude and thanks of this Board are eminently 
due to Horace Binney and John Sergeant, Esquires, for thdr triumphant defence of 
our rights in the Case of Vidai, et. al. va. The Executors of S. Girard, and the City 
of Philadelphia, decided .unammously by the Supreme Court of the United Stateb in 
&vour of the City; and that the President of this Board do communicate a copy of 
this Resolution to those estimable gentlemen. 

HENRY ZANTZINGER, Secretory. 
Resolution passed April 18th, 1644. 



^kiimtMjpkim, « Jm^. «0« 1844. 

My Esteebacd Friends,^- 

For such you are, I can assure you that few incidents of my life ha^e 
giyen me more pleasure, than to have been constituted the agent for conyeying to 
you a copy of the Resolution adopte<l at a Stated Meeting of the ComniiBsioneis of 
the Giraid Estates, held on the Evening of the 18th instant; to which permit me to 
add my personal gratulations on this happy occasion. 

Your greatly 

Obliged Friend, 

THO'S. P. COPE, 
Presidmt of the Board qf Com'a, of the Oiraird EatatCM. 
Horace Binnet, Eso. 
JoHK Sergeant, Esq* 



jntiiauMphim, ^aUarii »», 1844. 

Tho's. P. Cope, Esa., 
PreaideiU of the Board qf Com* a, CHrard EattUea. 

Dear Sir:— 

We have received your obliging note ofithe 90th instant, enclosing the 
Resolution of the Board of Commisaioners of the Girard Estates, for which we return 
our respectful thanks to you, and to the Board. It has added much to our satisfac- 
tion to receive with this communication, your expressions of personal esteem, which 
we reciprocate with perfect sincerity. 

We remain, 

Very respectfully and trufy, 
Your obedient servants, 

HOR. BINNEY, 
JOHN SERGEANT. 



VIPAL, ET AL, 



THE CITY OF PHILADELPHIA. 



^<* w »»»i»w^^^»^ >»>»»*■*'«« s>s«»*'»»^s^ 



Thb Cobncils df the City of Philadelphia having deemed it 
expedient to authorize the Commissioners of the Girard Estates 
to publish the arguments of their counsel, in the great case 
which involved their title to all this property, an outline of its 
principal features is given for the information of the general 
reader* 

The last Will of Stephen Girard, dated the 16th February, 
1830, and with its two Codicils and republications of 25th De- 
cember 1830, and 20th June. 1831, proved on the 3d day of De- 
cember 1831, a few days after his death, has been repeatedly 
printed, and is generally accessible to the Citizens. It is deemed 
unnecessary again to print it at large, or to set out any other 
portions of it, than such, as with the clauses given in the argu« 
ments of counsel, or in the opmion of the Supreme Court, will 
make the nature of the controversy, it gave rise to, intelligible. 

Mr. Girard appointed five of his fellow-citizens and friends^ 
Timothy Paxson, Thomas P. Cppe, Joseph Roberts, William J. 
Duane and John A. Barclay, Executors of his Will ; and a&er 
giving, in particular legacies, to and for vcurious persons and 



purposes, an aggregate sum of between three and four hundred 
thousand dollars, all of ihem evidences either of personal re- 
gard, or of good-will to benevolent institutions in the City of 
Philadelphia, he devised to the Mayor, Aldermen and Citizens 
of the City of Philadelphia, the entire residue of his great estate 
real and personal, upon different trusts, which may be gene- 
rally described as follows: 

I. The first, or leading trust, as to two millions of dollars, 
was the erection of a College, and other necessary out-buildings, 
for the residence and accommodation of at least three hundred 
(orphan) scholars, of the description and character set forth in 
his Will; with a dedication of the income of the whole of his 
remaining estate, after deducting two further legacies of 500,000 
and 300,000 dollars, to the extension of the College, if it should 
be necessary in certain events. 

In the body of bis Will, he directed that this College and 
out-buildings, and such others as in the events contemplated 
might become necessary, should be erected on a square of 
ground of which he was the owner, in the City of Philadelphia, 
being the entire square which lies between Chesnut and High, 
or Market Street, and extends from Eleventh to Twelfth street. 
By the Codicil of 20th June 1831, he substituted for the square, 
an estate of forty^-five acres and some perches of land, called 
Peel Hall, on the Ridge Road, in Penn Township, and devoted 
it for the Orphan establishment, in the same manner as he had 
devoted the square. 

The description of the principal structure, or College, is given 
in his Will, with great particularity, but it is unnecessary to 
give it here, as no question whatever in this case, turned upon 
it. The out-buildings his Will does not describe, further than by 
his saying that there should be at least four of them, detached 
from the main edifice and from each other, and in such posi- 
tions as should at once answer the purposes of the institution, 
and be consistent with the symmetry of the whole establishment. 
Each building, he says, should be as far as practicable devoted 
to a distinct purpose; and in that one or more of those buildings 
in which they might be' most useful, he directed his Executors 
to place his plate, and furniture of every sort. 



The directions in regard to the maintenance of the College 
and its .pupils^ it is proper to insert at length, as in a gneat 
degree t4ie controversy turned upon them. After terminating 
bis directions as to the College and out-buildings, and the Bur- 
rounding of the entire square vvitb a solid wall, the twenty-first 
clause of the Will proceeds as follows; 

'^When the College and appurtenances shall have been 
constructed, and supplied with plain and suitable furniture and 
books, philosophical and experimental instruncients and appara- 
tus, and all other matters needful to carry my general design 
into execution, the income, issues, and profits of so much of 
the said sum of two millions of dollars as shall remain unex- 
pended, shall be applied to maintain the said College according 
to my directions. 

h The institution shall be organized as soon as practicable; 
and to accomplish that purpose more effectually, due public 
notice of the intended opening of the College shall be given, so 
that there may be an opportunity to make selections of compe- 
tent instructors and other agents, and those who may have 
the <^arge of the oiphans may be aware of the provisions in- 
tended for them. 

2. A coqapetent number of instruetors, teachers, assist- 
ants, and other necessary agents, shall be selected^ and when 
needful, their places from time to time supplied. They shall 
receive adequate compensation for their services; but no person 
shall be employed who shall not be of tried skill in his or her 
proper department, of established moral character, and in all 
cases persons shall be chosen on account of their merit, and not 
through favor or intrigue. 

& As many foor white male orphans, between the ages 
of six and ten years, as the said income shall be adequate to 
maintain, shall be introduced into the College as soon as possi- 
ble; and firom time to time, as there may be vacancies, or as 
increased ability from income may warrant, others shall be 
introduced. 

4. On the application for admission, an accurate state- 
ment should be taken in a book prepared for the purpose, of 



the tiame, bitth-place, age, health, condition as to relatives, 
and other particulars useful to be known of each orphan. 

5. No orphan should be admitted until the guardians or 
directors of the poor, or a proper guardian, or other compe- 
tent authority, shall have given, by indenture, relinquishment,' 
or otherwise, adequate power to the Mayor, Aldermeri and 
Citizens of Philadelphia, or to directors, or others by them ap- 
pointed to enforce, in relation to each orphan, every proper 
restraint, and to prevent relatives or othefs from interfering 
with, or withdrawing such orphan from the institution. 

6. Those orphans, for vvhose admission application shall 
first be made, shall be first introdnced, all other things con- 
curring ; and at all future times, priority of application shall 
entitle the applicant to preference in admission, all other things 
concurring; but if there sh^ll be, at any time, more appticarits 
than vacancies, and the applying orphans shall have been born 
in different places, a preference shall be given — FHrst, to or- 
phans born in the City^of Philadelphia; Secondly, to those born 
in any other part of Pennsylvania; Thirdly, to those born in the 
City of New York (that being the first port on the continent 
of North America at which I arrived); and Lastly, to those 
born in the City of New-Orleans, being the first port on the 
said Continent at which I first traded, in the first instance as 
first ofGicer, and subsequently as master and part owner of a 
vessel and cargo. - 

7. The orphans admitted into the College shall be there fed 
with plain but wholesome food, clothed with plain but decent 
apparel, (no distinctive dress ever to be worn) and lodged in a 
plain but safe manner: due regard shall be paid to their health, 
and to this end their persons and clothes shall be kept clean, 
and they shall have suitable and rational exercise and rec- 
reation. They shall be instructed in the various branches of 
a sound education, comprehending reading, writing, grammar, 
arithmetic, geography, navigation, surveying, practical mathe- 
matics, astronomy, natural, chemical and experimental philoso- 
phy, the French and Spanish languages, (I do not forbid, but 
I do not recommend the Greek and Latin languages) — and 
«ucb other learning and soience as the capacities of the several 
scl^olarisi may merit or warrant I would have them taught 



facts and things, rather than words or signs; and especially I 
desire, that by every proper means a pure attachment to our 
republican institutions and to the sacred rights of conscience, 
as guaranteed by our happy conistitutions, shall be formed and 
fostered in the minds of the scholars. 

8. Should it unfortunately happen, that any of the orphans 
admitted into the College shall, from mal-conduct, have become 
unfit companions for the rest, and mild means of reformation 
prove abortive, they should no longer remain therein. 

9. Those scholars who shall merit it^ shall remain in the 
College until they shall respectively arrive at between fourteen 
and eighteen years of age; they shall then be bound out by 
the Mayor, Aldermen and Citizens of Philadelphia, or under 
their direction,, to suitable occupations — as those of agriculture, 

^navigation, arts, mechanical trades, and manufactures, accord- 
ing to thQ capacities and acquirements of the scholars respec- 
tively, consulting, as far as prudence shall justify it, the in- 
clinations of the several scholars, as to the occupation, art or 
trade to be learned. 

In relation to the organization of the College and its appen- 
dages, I leaVe, necessarily, many details to the Mayor, Alder- 
men and Citizens of Philadelphia, and their successors; and I 
do so with the^ more confidence, as frotn the nature of my be- 
quests, B,nd the benefit to result from them, I trust that my 
fellow-citizens of Philadelphia will observe and evince especial 
care knd anxiety in selecting members for their City Councils 
and other agents. 

There are, however, some restrictions, which I consider it 
my duty to prescribe, and to be, amongst others, conditions on 
which my bequest for said College is> made and to be enjoyed, 
namely: — First, I enjoin and require, that if, at the close of any 
year, the income of the fund devoted to the purposes of the said 
College shall be more than sufficient for the maintenance of the 
institution during that year, then the balance of the said income, 
after defraying such maintenance, shall be forthwith invested 
in good securities, thereafter to be and remain a part of the 
capital; but in no event shall any pact of the said capital be 
sold, disposed of, or pledged, to meet the current expenses of 

the said institution, to which I devote the interest, income and 
1* 
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dividends thereof, exclusively. Secondly^ I enjoMi and require 
Xhm no ecdmastiCf missionary f or minister qf any sect whatso- 
evetf shall ever h,old or exercise any station or duty whatever^ in 
the said College; nor shall any such person ever be admitted 
for any purpose^ or as a visiter ^ within the premises appropriated 
to the purposes of the said College. , 

In making this restriction, I do not mean to cast any reflect 
tion upon, any sect or person whatsoever; but, as there is such 
a multitude of sects, and such a diversity of opinion amongst 
. them, I desire to keep the tender minds of the orphans, who are 
to derive advantage from. this bequest, free ffom the excitement 
which clashing doctrines and sectarian controversy are so apt 
to produce; my desire is, that all the instructors and teachers 
in the College shall take pahis to instil into the minds of the 
scholars tfie purest principles of morality f so that, on their enx- 
trance into active life, they mny, from indinatidn and habit, 
evince benevolence totoards their fdlow-creatures, and a love ^ 
truth, sobriety and industry, adopting at the same time such reli- 
gious tenets as their matured reason may enable them to prefer. 

If the income arising from that part of the said sum of two 
millions of dollars, remaining after the construction and furnish- 
ing of the College and out-buildings, shall, owing to. the increase 
of the number of orphans applying for admission, or other 
cause, be inadequate to the 'construction of new buildings^ or 
the maintenance and education of as many orphans as may 
apply for admission, then such further 5um as may be neces- 
sary for the construction of new buildings, and the maintenance 
and education of such further number of orphans, as can be 
maintained and instructed within such buildings as the said 
square of ground shall be adequate to, shall be taken from the 
final residuary fund hereinafter expressly referred to for the 
purpose, comprehending the incomie . of my real .estate in the 
City and County of Philadelphia, and the dividends of my stock 
in the Schuylkill Navigation Company— my design and desire 
being, that the benefits of said institution shall be extended to 
as great a number of orphans as the, limits of the said square 
and buildings therein, can accommodate." 

This is the last paragraph of the 21st clause of the Testator's 
Will. 



II. The second trust of the Will is in regard to the sum of 
500,000 dollars given to the City — to- lay out and pave a street 
fronting the river Delai^are — to pull, down all wooden build- 
ings erected within the City, and to prohibit the erection of 
any such hereafter — and to regulate, widen and pave Water 
Street, and td distribute the ^huylkill water therein, upon a 
plan minutely given by the Testator. 

IIL The third bequest that is a charge upon the Hesidpary 
bequest to the City, is a legacy of 300,000 dollars to the State 
of Pennsylvania, for the purpose of internal improvedoent by 
canal navigation^ — to be paid into the State treasury as soon 
as the constituted authorities of the Commonwealth enacted 
such laws as should be neeessary and sufficient to carry into 
eflfect the several improvements, above specified. 

IV. The last trust; which is for the City of PhiladelpWa in 
her corporate character, for improveidaent of the City property, 
and the general appearance of the City, and to diminish the 
bu](;den of taxation, is set forth in the clause following: 

"And as it regards the remainder of said residue of my per- 
sopal estate, in, trust, to invest the same in good securities, and 
in like manner to invest the interests and income thereof^ from 
lime to time, so that the whole shall form a permanent fond, 
and to Qpply the income of the said fund, 

1st. To the further improvement and maintenance of the 
aforesaid CoHege, as directed in the last paragraph of the 
XXIst clause of this Will. 

2d. To enable the Corporation of the City of Philadelphia 
to provide more effectually than they now do, |br the security 
of the persons and property of the inhabitants of the said City, 
by a competent police, including a sufficient number of watch- 
men, really suited to the purpose; and to this end, I recommend 
a division of the City into watch districts, or four parts, each 
under a proper head, and that at least two watchmen shall, in 
each round or station, patrol together. 

3d. To enable the said Corporation to improve the City 
property, and the general slppearance of the City itself, and, in 
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eflfecty to diminish the burden of taxation, now most oppressive, 
especially on those who are the least able to bear it 

To all which objects, the prosperity of the City, and the 
health and comfort of its inhabitants, I devote the said fund as 
aferesaid, and direct the injcome thereof to be applied yearly, 
and every year, forever, after providing for the College, as 
hereinbefore directed, as my primary object But, if the said 
City shall knowingly and wilfully violate any of the conditions 
hereinbefore and hereinafter mentioned, then I give and be- 
queath the said remainder and accumulations to the Commons- 
wealth of Pennsylvania, for the purposes of internal navigation; 
excepting, however, the rents, issues and profits of my real 
estate in the City and County of Philadelphia, which shall for- 
ever be reserved and applied to maintain the aforesaid College, 
in the manner specified in the last paragraph of the, XXIst 
clause of this Will: And if the Commonwealth of Pennsylvania 
shall fail to apply this, or the preceding bequest, to the purpo- 
ses before mentioned, or^ shall, apply any part thereof to any 
other use, or shall, for the termof one year from the time of my 
decease, fail or omit to pass the laws hereinbefore specified, for 
promoting the improvement of the City of Philadelphia, then I 
give, devise and bequeath the said remainder and accqmula- 
tions (the rents aforesaid always excepted and reserved for the 
College^ as aforesaid,) to the United States of America^ for the 
purposes of internal navigation, and no other. 

Provided, nevertheless, and I do hereby declare, that all the 
preceding bequests and devises of the residue of my estate to 
the Mayw, Aldermen and Citizens of Philadelphia, are made 
upon the following express conditions, that is to say: Fir^^ 
That none of the monies, principal, interest, dividends, or rents, 
arising from the said residuary devise and bequest, shall at any 
time be applied to any other purpose or purposes whatever, 
than those herein mentioned and appointed. Second^ That 
separate accounts, distinct from the other accounts of the Cor- 
poration, shall be kept ^y the said Corporation, concerning the 
said devise, bequest. College, and funds, and of the investment 
and application thereof; and that a separate account or ac- 
counts of the same shall be kept in bank, not blended ^^ith any 
other account, so that it may at all times appear, on examina- 
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tipn by a committee of the Legiglature, as hereinafter mentioned, 
that my intentions had been fully complied with. Third, That 
the . said Corporation render a detailed account^ annually, in 
duplicate, to the Legislature of the Commonwealth of Pennsyl- 
vania, at the commencement of the session, one copy for the. 
Senate, and the other for the Hou^e of Representatives, cour 
cerning the said devised and bequeathed estate, and the invest- 
ment and application of the same', and also a report in like 
manner of the state of the daid College, and shall submit all 
their books, papers and accounts, t6uchiqg the same, to a com- 
mittee or committees of the Legislature, for examination, when 
the same shall be required. 

Fourth, The said Corporation shall also cause to be published 
in the month of January, annually, in two or mote newspapers, 
printed in the City of Philadelphia, a concise but plain account 
of the state of the trusts, devises and bequests herein declared 
and made, comprehendfng the condition of the said College, 
the number of scholars and other particulars needful to be 
publicly known, for the year next preceding the said month of 
January, annually." 

These are all t\m clauses of the Will which it is thought 
necessary to transcribe in this place. 

Among the private legatees in the Will, the Testator named 
his brother, Etienne Girard — and his niece Victoire Fehelon, 
daughter of his deceased sister Sophia Girard Capeyron — to 
whom he devi^od a house and lot near 'Bordeaux — one moiety 
to the niece and her heirs, and the other moiety to his brother, 
for life, remainder to the six children of his brother, John iPab- 
ricius. Marguerite, Ann Hen^ette, Jean August, Marie, and 
^adelaine Henriette, and their heirs, share and share alike. 

To the same brother, niece, and six children,, he also be- 
queathed five thousand dollars each. 

To three nieces, the children of John Girard, deceased — 
another brother of the testator, and to a daughter of one of 
them, he bequeathed in different proportions the sum of one 
hundred thousand dollars. - ' 

These devisees arid legatees were, or vrere represented to be 
the heirs and next of kin of the testator. 
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The several legacies so bequeathed were paid to all the lega- 
tees before the expiration of a year after the testator's 4eath. 

After these legacies were paid, the same parties instituted 
an Ejectment in the Supreme Court of Pennsylvania, to Deceoi- 
ber Term, 1882, to recover certain real estate acquired by the 
testator after the last republication of his Will, and to which 
they claimed title under the intestate law, on the ground that 
the same had not passed by bis Will; and in this suit they re- 
covered judgment, in March, 1883. See 4 Rawie, 328. 

The City of Philadelphia afterwards instituted an Ejectment 
to recover the san^e real estates, on the groi^nd of the testator's 
intention to pass the same to the City, and that the heirs, by 
accepting their Jegacies, bad elected to abide by the Will, and 
could not claim the real estate against the Will; but the Co»urt 
entertained the opinion that it was not a case in which the 
heirs had elected or were bound to elect to take altogether 
under the Will, or the contrary, and adhering to their ibrmer 
opinion, that the after purchased lands did not pass by the 
Will, gave judgment against the City on the 29th of ApriU 
1836. See 1 Wharton, 490. 

The brother, Etienne Girard, and the niece, Francoise Fene- 
lon Vidal, called in the Will Victoire Fenelon, then iGled a bill 
on the equity side of the Circuit Court of the United States for 
the Eastern District of Pennsylvania, to October sessions, 3836, 
describing themselves, as aliens, and subjects of the' Moniurchy 
of France, against the Mayor, Aldermen* and Citizens of Phila- 
delphia — the five executors before yarned of Stephen Girard, 
the three daughter? of John Girard, and the trustee of one of 
them, describing them all as citizens of Pennsylvania. 

The main ground of the bill, was, that the trusts for the or- 
phan College — comprehending, as it alleged, the whole residue 
of the testator's estate, real and personal, after deducting 
300,000 dollars given to the Commonwealth, and 500,000 dol- 
lars for the improvement on the l^elaware, were absolutely 
void,. 1. Because, as to the real estate, the City h^d ik> capaci- 
ty to take it by devise. 2. That if tliey had such capacity 
generally, they, could not take it in tru^t for other persons. 3. 
That they could not take either real or personal upon the trusts 
which were declared for poor orphan children, &c. — because 
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riie objects of the charity were altogether indefinite, vague, and 
uncertain, add therefore, the trusts were incapable of execution, 
ok" of being cognizable at law or in equity,.or of vesting at law 
or in equity, in any existing oi* possible cestuy que trusts; The 
prayer of the bill was that the City might be decreed to set 
apart and surrender. to the complainants their due proportions 
of the jreal .estate — and account for the. rents and profits, and 
that the executors might account for and pay to them their 
pipportions of the personalty— and it also prayed for general 
relief 

The City of Philadelphia, by its answer, denied all the 
equity of the bill, and asserted the' validity of the devises and 
of all the trusts; and particularly objiected to the jurisdiction 
of the Circuit Court, on the ground that before the filing of the 
bill, the executors had settled their accounts in the Register's 
office, from which they had been reported to the Orphans' 
Court for the City and County of Philadelphia for confirmation, 
where they h'tid been referred, in due course of law, to Auditors 
appointed to examine and report thereon, before whom the same 
were pending at the filing of the bill, and were still pending. It 
further denied the complainants' right to proceed in equity 
against the real estate, for which, if they bad any title, it was 
a title at lavv, and was to be relhedied only in a Court of law. 

The executors filed a demurrer and plea to the jurisdiction 
of the Court; setting forth tliat their accounts under the Will 
were cognizable only before the Register of Wills — before whom 
they had settled their accounts, and had received credit for 
paying over the personal estate to the City, hi^ving taken a re- 
funding bond according to law, and that the same were now 
pending before Auditors appointed by the Orphans' Court. 

The other defendants, who were heirs and next of kin, by 
their answer admitted, of course, all the bill of the complainants. 

An amended bill was filed to April sessions, 1838, by leave 
of the Court, not varying essentially the ground of the original 
bill, but asking a more particular discovery as to the estates of 
the testator, and the relationship of the complainants, and cer- 
tain of the defendants* A bill of revivor was also filed to April, 
1839, upon the death of Etienne Girard, one of the complainants, 
to make Henry Stump, of Baltimore, Attorney-at-Law, the 
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administrator of the said Etienne, a party complainant in his 
place, as to the personal estate, and the six children of Etienne 
Girard, before named, tpgether with the husbands of such of 
the daughters as were married, and Marguerite Chloe Girard, 
and Anne Stephanie Girard, two daughters not named in .the 
Will, as the heirs of Etienne, in regard to the real estate. 

Upon these proceedings, the necessary answers were filed, 
and the cause placed at issue, and the relationship of the par- 
ties, as well as the extent and particulars of th^ estate, being 
established by testimony taken in the cause, it was called for 
argument before Mr. Justice Baldwin, at April session, 1841, 
when the complainants' counsel declined to argue the case, 
having determined to obtain the opinion of the Court of last 
resort; — and his Honour thereupon dismissed the bill, with 
costs. 

The appeal being taken to the Supreme Cotirt, the .cause was 
first argued at January term, 1843, by Mr. Stump, one of the 
complainants, and Mr. Jones, of Washington, on behalf of the 
Girard heirs, and by Mr. Sergeant for the City; but the Judges 
thinking that it was proper to re-hear the cause before a fuller 
Court, a re-argument was ordered, and took place at January 
term, 1844, when Mr. Jones and Mr. Webster argued for the 
complainants, and Mr. Binney and Mr.* Sergeant for the City, 
and executors. 

As the Girard Commissioners have been unable to obtain a 
note of the argument of Mr.. Jones, the opening counsel of the 
complainants, it has been deemed expedient to confine the pre- 
sent publication to a report of the arguments of Mr. Binney 
and Mr. Sergeant,, in behalf of the City. These, with the 
unanimous opinion of the Court, delivered by Mr. Justice 
Story, in favour of the City, now follow. 
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May it plbass the Cocrti 

With a perfect disposition to respect the recent injunction of 
the Court to the Bar, I ^hall proceed to the argument for the 
defendants, without any preliminary remarks. The great accu- 
mulation of business upon the calendar, is an unquesticxiable 
motive for the recommendation, so forcibly addressed to counsel 
a few days since by the presiding Judge, to study economy of 
time, and to aim at all practicable condensation and brevity in 
their arguments. I shall not be inattentive to the suggestion. 
But a very liberal expenditure is at times demanded by the 
wisest economy; and if it shall be found, as I fear it may, from 
the influence of a former decision of this Court*— from the im- 
mense magnitude of the interests at stake— and from the almost 
elementary manner in which, to meet all exigencies, the questions 
must be discussed, that my own outlay offends against the letter 
of the recommendation, I hope it will also be found that it is in 
harmony with its spirit 

The proposition of the complainants is, that the trusts^ of Mr.. 
Girard's Will for the erection and endowment of the College for 
Orphans, are absolutely void; and they claim the benefit of re- 
sulting trusts to the heirs and next of kin, oi all that is so de- 
2 
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voted, as a necessary consequence of the invalidity of the trusts 
declared. The consequence is drawn too hastily. I shall en- 
deavour to prove that they do not promote their claim in the 
slightest degree, by establishing the nuIHty, of the trusts for the 
College. I shall of course endeavour aldo to show, that the 
trusts for the College are perfectly valid both in law and equity; 
and the support of thes^ two positions will be the object of my 
argument, namely, 1. That if the trusts for the Orphan College 
are void, the legal result from other clauses in Mr. Girard's 
Will, is that the property, real and personal, devoted to the Col- 
lege, enures to the exclusive use of the city of Philadelphia, for 
city purposes. 2. That the charitable uses declared in his Will 
for the education and maintenance of poor white male orphans, 
are perfectly valid in all respects. Under either aspect the 
bill was properly dismissed by the Circuit Court. 

i. If the Trusts for the Orphan College are void, the legal 
result from other clauses in Mr, Girard's WHU is that the pro- 
perty, real and personal, devoted to^ the College, enures to the 
exclusive use of the city of Philadelphia for city purposes. 

It becomes necessary to the argument on this point, to con- 
sider briefly the structure of the Will. 

This instrument is divided into twenty-six sections, or clauses, 
distinguished by Roman numerals from I. to XXVI. The first 
eighteen sections contain the testator's bequests to local corpo- 
rations, associations, or trustees, for charitable purposes, — to 
his relations, friends and dependents, — to all, it may be said, who 
had either the slightest claim upon his justice^ or the feeblest 
expectation of his bounty. He was a widower and childless. 
He had devoted himself through a long life, principally to what 
is called business, — to the engrossing concerns of commerce* 
navigation, building, and banking. He must needs have so de- 
voted himself, to have amassed his princely fortune. The in- 
fluence of such a life upon a solitary man, might have ended at 
last, without surprising us, in the death of all the social afiec- 
tions, and in a sullen /intestacy, distinguishing nothing by his 
remembrance, from loving nothing that he left behind him. 
There Ivere not wanting persons, of that large class who are 
liberftl with other men's money, and equally liberal of their 
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censures to such as will not permit thetn to dispose of it, who 
thought proper to think and > speak of .him while he lived, as of 
a man in whom the love of money had deadened all. the kindly 
affections. They did not know him. There were many proofs 
to the contrary during his life. His death has published anir* 
refragable proof to the contrary in his Will. To the Pennsyl- 
vania Hospital-;— the Institution of the Deaf and Dumb-^the 
Orphan Asylum — the Comptrollers of the Public Schools — the 
poor housekeepers. and roomkeepers'in the city, whose provision 
for fudjn the winter is the -severest tax upon their small re- 
sources — his brethren of the Society of Free Masons — the poor 
children in the township in which his country seat was situated 
— the captains of his ships — his apprentices — his housekeepers — 
the members of their family — bis old negro slave — all are re- 
membered, and. remembered in such a way, as to show the 
acuteiiess of his mind, as well as the strength of his feeling^, in 
the kind Qf provision he. makes for them.r It is a striking, and 
to myself persofaally a -most grateful evidence of the tenacity of 
his regard to those who deserved well of him,* that he gives a 
liberal annuity for life to the venerable widow of his faithful 
counsellor and friend, my honoured master Mr. Ingersoll, who 
had departed many years before him. A memory so retentive 
of good offices, could not have been the companion of an insen- 
sible heart. The amount of these legacies,' iticluding the value 
of life annuities, does not fall short of one hundred and seventy 
thousand dollars, all of them tokens of regard, and of the most 
provident concern for the welfare of the legatees^ 

Amoiig the complainapts^ and certain of the defendants, who 
comprehend all his heiris and next of kin (hat survived him, there 
is not one whom he has forgotten, nor one in whom he ever 
raised an expectation, that he has not more than answered. He 
distributed among them, in addftion to his real estate in France, 
the sum of one hundred and forty thousand dollars in money, a 
munificent ^ft, if relation be had to any thing but that which 
was no merit of theirs, his own larger acquisition^. To one of 
three daughters. of a brother, he gives sixty thousan4 dollars, to 
another and her child thirty, to another ten — estimating their 
several claims, and making distinctions between them, as be had 
an un(}ttestionable right to do. All these legacies were paid, aa 



16 

Ite record shows, evien before they were payable by law; and 
the complainants have t^en, by the judgment of the law, a 
further sum of sixty thousand dollars, in the testator's afier 
purchased lands, of which by accident or intention he died in- 
testate. 

Having thus received and enjoyed all that the Will gives 
them, and all that the testator did not take away from them by 
a republication of his Will, the complainants now claiin the 
decree of this court, to defeat the great purpose of his life, and 
by an assault npon the very principles of charity, most fitly 
accompanied by an assault upon the character of their bene- 
factor, to frustrate the two nearest and dearest wishes of his 
heart, and ^e two noblest objects upon earth, that living or 
dying, can fill the 4ieart of any man, the instruction and sue* . 
colu* of the fatherless poor, and the security, comfort and 
embellishment of a great city. It is a high moral as well as 
prc^essional gratification, to assist in firustrating such a design. 

After providing by the gift of more than three hundred thou* 
sand dollars for all private claims and expectations, the testator 
regards himself as free in every sense to indulge his prefarence 
of the two great public objects referred to. By the 10th sec- 
tion, he gives part of his Louisiana estates to the City of New 
Orleans, for the use of its inhabitants, and directs the remain- 
ing part to be contorted into money, and to be applied to the 
same uses afterwards declared of the residue of his personal 
estate ; and he then introduces the disposition of the residue, 
both real and personal, with the following recital: 

'^XX. And, whereas, I have been for a long time impressed 
with the importance of educating the poor, and of placing them, 
by the early cultivation of their minds, and the developement 
of their moral principles, above the many temptations, to which, 
through poverty and ignorance, they are exposed ; and I am 
particularly desiri^us to provide for such a number of poor male 
, white orphan children, as can be trained in one institution, a 
better education, as well as a more comfortable maintenance, 
than they usually receive from the application of the public 
funds: and whereas, together with the object just adverted to, 
I have sincM^ly at heart the welfare of the city of Phibuldphia, 
and, as a part of it, .am desirous to improve the neighbourhood 
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of the ritf^er Delaware, so that the health of the oitizens may be 
promoted and preserved, and that the. eastern part of the city 
mfiy be made to correspond better with the interior : Now, I 
do give, devise and bequeath all the resiidue and remainder of 
my real and personal estate, of every sort and kind, whereso- 
-^ver situate, (the real estate in Pennsylvania charged with cer- 
tain annuities,) unto ^The Mayor, Aldermen, and Citizens of 
Phtladel{:Jiia,^ their soctesscM^ and assigns, in trust, to and for 
the several use^, intents and purposes, hereinafter m^itioned 
and dedared of and concerning the same, that is to &(ay : so far 
as regards my real estate in Pennsylvania, in trust, that no part 
thereof shall ever be sold or alienated by the said Mayor, Al- 
dermen and' Citizens of Philadelphia, or their successors, but 
the same* shall forever thereafter be let from time to time, to 
good tenants, at yearly or oth^r rents, and upon leases in p6s» 
session not exceeding five years from the commencement iher^ 
oF; and that . the rents, issU'es, and profits, arisitig tfaefe&om, 
shall be applied toward keeping that part of the said rea( estate 
situate in the city aiid liberties of Philadelphia, constantly in 
good repair, (parts elsewhere situate to be kept in repair by the 
tenants thereof respectively,) and towards improving the same, 
whenever necessary, by erecting new buildingsi and that the 
nett residue (after paying the several annuities hereinb^re 
provided for,) be applied to the same uses and purposes as are 
herein declared of and concerning the residue of my personal 
estate. And so fai* as regards my real estate in Kentucky, 
now under the care of Messrs. Triplett and Brumley, in trust, 
to sell and dispose of the same, whenever it may bd expedient 
to do so, and to apply the proceeds of such sale to. the sam^ uses 
and purposes as are herein declared of and concerning the resi- 
due of my personal estate." \ 

The testator distinctly declares by this section, that he has 
sincerely at het^t, the welfare of the city of Philadelphia, to- 
gether with the maintenance and education of the poor orphan. 
They are together the npw remaining objects of his afiection 
and bounty. He has already provided for all others that he 
meant to provide for, and excluded them by the cleare^ intend- 
ment from any thing more ; and beginning with the residue of 
his real •estate in Pennsylvania, be orders the nett rents, is* 
2* . 
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8ueg and profits to be applied to the same uses and purposes as. 
are thereinafter declared of and concerning the residue of his 
personal estate. His Kentucky estate, he directis to be sold, 
and the proceeds of sale to be applied in like manner/ 

He then proceeds to the disposition of the personal residue. 

*^ XXI. And so far as regards t^e residue of my personal es- 
tate, in trust as to two millions of. ddlart part thereof, to apply 
and expend, so much of that sum as may be necessary, in erect- 
ing as soon as practicably may be, in the centre of my square 
of ground between High and Chesnut streets," a permanent 
College with suitable out buildings^ sufficiently spacioiis for the 
residence and accommodation of at least three hundred scholars, 
*'poor white male orphans of the city of Philadelphia &c., be* 
tween the age of six and teQ,^" to remain, if they ''shall merit it, 
until they shall arrive at betv^een four teen, and eighteen;" and 
the requisite teachers and other persons, necessary to the instir 
tution, and in supplying furniture, books and all things needful 
to carry into effect the general design. 

, It is unnecessary to advert to the plan of his College,. which 
he gives in great detail. As soon as it shall have been con* 
structed and supplied, he takes up the unexpended balance of 
the two millions, aud directs that ^ the income, issues and pro- 
fits of ^so much of the said, sum as shall remain unexpended^ 
shall be applied to maintain the said College, according to his 
directions." ^ 

Some of these directions will be noticed hereafter. The only 
clause connected with them, which it is now material to state, 
is the last paragraph of this 21st section. 

'' If the income arising from that part of the said sum of two 
millions of dollars, 1-emaining after the construction and furnish- 
ing of the College and out-buildings, shall, owing tp the increase 
of the number of orphads applying for admission, or other cause, 
be inadequate to the construction of new buildings, or the main- 
tenance and education of as many orphans as may apply for 
admission, then such further sum as may be neceai3ary for the 
construction of new buildings and the maintenance and educa- 
tion of such further number of orphans, as can be maintained 
and instructed within such buildings as the said square of 
ground shall be adequate to, shall be taken from the final resi- 
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duary fuiid hereinafter expressdy referred to (or the purpose, 
coinprebei!idiDg the income of my real estate in the city and 
county of Philadelphia, aqd the dividends of my stoct in the 
Schuylkill Navigation Company — ^my de»gn and desire bfeing, 
that the benefits of said institution shall be extended to as great 
a number of orphans as the limits of the said square and build*, 
ik^s therein can accommodate." 

This further sum beyond the two miUions, is a provision for 
the Gollege, expressly dependent, On a double contingency. 1. 
That new buildings shall be. necessary for a further number of 
orphans. 2. That the income of the remaining part of the two 
millions shall be inadequate to the construction of them, and thia 
maintenance and education of as many orphans as may apply 
for admission. In no other eyent, except these* is any thing 
beyond Uie two millions given for the ue^e of the College ; and 
these events were at the death of' the testator, as they now re- 
main,, in all respects contingent, and must to some e^^tent al- 
ways so remain. Whether further buildings .for the accommo- 
dation of further orphans will be necessary, and whether the 
income of the balance of the two millions will be adequate, or 
inadequate to supply them, ^re among the most contingent of 
future events. When both contingencies shall happen, then and 
not till then, such further sum as shall, be necessary for these 
purposes, " shall be taken from the final residuary fund here- 
inafter expressly referred to for the purpose." 

The a2d section declares a trust of the further sum of 
500,000 dollars, part of the residue of his personal estate, to be 
securely invested, and the income to be exdusively applied to 
the improvement known by the name of the Delaware Avenue. 

The 23d section is a direct bequest of 300,000 dollars to the 
Commonwealth, for internal improvement by canal navigation, 
to be paid as soon as such laws shall have been enacted, as 
should be necessary to carry into effect the improvements in the 
22d section, provided the said laws should be passed within one 
year after hia decease. . 

The 24th section closes the disposition t)f his estate in the fol- 
lowing manner : 

*' XXIY. And as it regards the remaidder of said residue of 
my personal estate, in trust, to invest the same in good securi-; 
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tieS; and in. like mianner to invest ihe inteMtts and inoona 
tfiereof from time to time, so that the wbole shall form a per- 
manent fund ; and to apply the income of the said fond — ^ 

** 1st. To the further improvenient and maintenance of the 
aforesaid College, as directed in the last paivgraph of the 
XXIet clause of this Will." 

*" 2d. To enable the Corporation of the city of Philaddphia 
to provide more effectually than they now dp, for the. security 
of the persons and property of the inhtibitajits of the said city, 
by a competent police, including a sufficient number cf watcb> 
men, really, suited to the purpose'; and to this .end, I recommend 
a division of the city into watck dijitricts, or four parts, each 
under a pi^per head, and that at least tvvo walchmsii simll^ in 
eadi round or station platrol tc^ther." 

^ 3d. To enable the-said Corporation to improve the city pro* 
perty, and the general appearance of the city itself^ and> in. 
eflSMSt, to diminish the burden of taxation, now most oppressive^ 
especidly on those vHio are the least able to bear it*" 

'< To all which objects,, the prosperity of the city, ahd the 
health and comfort of its inhabitants, I devote the said fund as 
aforosaid, and direct the income thereof to be applied yearly 
and eveiy yeltr forever, after providing for the Ccdlege as hcre» 
inbefore directed, as my primary object, fiut,^ if the said city 
diall knowingly and. wilfully violate^ any of the conditions here- 
inbefore and hereinafter mentioned, then I give and bequeath 
the «aid remainder and accumulations to the Commonwealth of 
Pennsylvania, for the purposes of internal navigation ; except- 
ing, however, the rents, issues and profits of my real estate in 
the city and county of Philadelphia, which shall forever be re* 
served and applied to maintain the aforesaid College; in the 
manner specified in the last paragr^iph of the XXIst clause of 
this Will: And if the Commonwealth of Pennsylvania shall fail 
to apply this or the preceding bequest to the purposes before . 
mentioned, or shall apply any part thereof to any other use,, or 
shall, for the term of oiie year from the time of my decease^ fail 
or omit to pass the laws hereinbefore specified for promoting 
the improvement of the city of Philadelphia, then I give, devise 
and bequeath the said rema^inder and accumulations (the rents 
aforesaid always excepted and reserved for the College as 
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aforesaid) to the United States of America, for the purposes of 
intercia) navrgation, aad no other." 

-The construction of the Will seems in general to be free from 
difficulty. Its meaning in some material points may be safely 
submitted to the court in the following propositions : 

1. At the same time that the College and city are together 
the exctasive olbjects- of the gift of all the testator's real and 
personal estate^ after the legacies and devises in the first nine- 
teen sections, the primary object in the disposal of the income 
of the final residuary fund is the College contingentiy — and the 
city until the contingency happens. The College must first 
take the income to the necesisfiry extent, uj/ieii the contingencies 
shall happeq, and the city is to take it until they shall happen- 
This isthe.consequei^ce of devoting the fund to the prosperity of 
the city atid .the health of its iuhabitants, to be applied yearly 
and every year forever, after providing for the College as there' 
inbefore ditectedy as his primary object. 

2. The gift of the income of that fund to the city, subject to 
die contingency, is, for her own proper corporate uses, the im- 
provement of her police, and the diminution of taxation. If 
these are not lawful uses, her charter is a nullity^ She can 
take nothing for any purpose. 

3. The heirs and next of :kin are intended to be cut off fnxn 
every part of his estate, except what is expressly given to them. 
If the city violates the cojiditions of her gift,— the whole it 
given over to the' ConunonWealth of Pennsylvania for internal 
navigation, except the rents and profits of the real estate in the 
city and county of Philadelphia; which are reserved for the 
contingent extension of the College. If the Coodmonwealth 
violates the' trust, or fails within a year to pasn laws for the 
improvement of the Delaware Aveqiie, the whole, with the same 
exception and reservation, is^ give^n to the United States for the 
like purpose. 

4. The rents and profits of the reieil estate are not to be ap» 
plied toward the payment of the two millions, nor of the ^00,000 
dollars for the Delaware Avenue, nor of the 300,000 dollars to 
the Commonwealth, although^ these trusts or gifts* are declared 
of the residue of his personal estate, and his Will is express 
tiiat the rents and profits sliall be applied to the same uses as 
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are afterwards declared <rf the residue of his personal estate. 
The vast amount of his true personal estate^fnade such an ap- 
plication unnecessary ; but that . is not the reason. The testa- 
tor . uses the wrds '* residue of my personal estate" in two 
difierent senses; first, in. the 21st section, as meaning the great 
mass of his residuary personal estate, before the 2,800,000 dol- 
lars were given ; and secondly, as meaning the final residuary 
fund — the remainder of the residue Hs^poken of in the 24:th sec- 
tion. It is to the uses declared of thisjresiduej that the rent9 of 
his real estate are to be applied. He places hi^ meaning be- 
yond doubt, in the last paragraph of the 21st section — ^by 
directing that the sum necessary for the contingent extension- 
of the Collegia, shall be taken from ^he final residuary fund 
thereafter expressly mentioned for the purpose, " comprehend^ 
ing the rents and profits of his real estate in the city and county - 
of Philadelphia;" and also in those paragraphs of. the 24th sec- 
tion, which give the said fund and its accumulations to the ^ 
State and the United States in certain events, excepting and 
. reserving in each instance, the rents and profits of his realestate 
aforesaid. The rents and profits of the entire residue of the 
real estate, in other words, the perpetual use of that real estate, 
is therefore given and to be applied precisely as the income of 
the final residuary fund is to be applied — namely, to the College 
contingently, and to the city absolutely, except when the con- 
tingencies shall accrue, and so long as th^y shall operate. It 
is an. extraordinary perversion of the Will, to assert, as ti^e 
complainants do in their bill, and also in their amended bill, 
" that no part or parcel whatever of the said residuum of the 
real estate is dedicated or in any manner devised or appropri- 
ated by the said Will to any use, purpose, or object whatever, 
but to the* erection, establishment, and endowment of a College 
for the education of orphan children as aforesaid." . / 
" 5. The great residuary devise and gift of the Will, the resi- 
duary trust of all the trusts declared in the 20th, 21st, 22d, and 
23d. sections, is to be found therefore in the 24th section. This 
is the proper residue of his personal estate, 9.nd is the rule of 
application for the ren^s and profits of the .residue of; his real 
estate. The bill itsejf averi| that '* the remainder and residue 
of his personal estate" is devised by the 24th section^ vrhile it 
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makes the strange supposition, that the rents and prolSts of the 
real estate do not go in like manner. 

6. An accumvilation is directed in the 34th section, inrhich is 
thought to inake the gift t9 the city contingent, and to postpone 
her enjoyment until the College buildings are extended to the 
utmost capacity of the city square, and now of the substituted 
elstate on the Ridge Road, and until orphans are maintained to 
the utmost capacity of the buildings that can be erected on it. 
This construction is untenable* 

. The direction of the testator is to invest th^ remainder of the 
said residue of his personal estate " in good securities^ and in 
like manner to invest the interest.and income thereof from time 
to time, so that the whole shall form a permanent fund, and to 
apply the income of the said fund," 1st, to the college contin- 
gently; '2dly, to the -city for police; 3dly, to the city in diminu- 
tion of taxation.' • 

The period of accumulation is not prescribed. It is to be 
from time to time. The duration of it is a question of intention, 
to be collected from other parts of the Will. 

The. object is to make b, permanent fund, by which he means 
a fixed invariable fund, the income of which is alone to be ex- 
pended. If it is to be indefinitely accumulated, it must vary 
from year to year, and from day to day. 

Investment is to cease, when application of the income be- 
gins :. and application is to be made by the city yearly and 
every year forever. 

The application is directed to be made by the city for present 
necessities. It is to enable the Corporation to provide more ef- 
fectually than they now do, for a competent police — to diminish 
the burden of taxation now- most oppressive. To accumulate 
indefinitely, and to postpone supplication indefinitely, are con- 
trary to the manifest purpose of this direction. 

The application, it is true, is to be made "after providing for 
the College as hereinbefore directed^' but this provision is to be 
made for an actual demand, after a contingency shall have 
happened, and not for a prospective demand before. The Col- 
lege is provided for prospectively, by the maintenance of the 
permanent fund: it will be proyided for actually, by taking the 
income when the actual contingent demand shall accrue. 
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The rents and profits of the real estate are not to be inyested 
at alL They are to '^be applied to the saqoe uses and pnrpo-, 
ses'' to which the. residue of the personal estate is to be applied; 
and the application ot the pennanent fiihd of that residue is to 
be the expenditure of its income. The rents are to be applied 
for police and taxation, without any investment, after providing 
for the College as hereinbefore directed. This is the. key to the 
clause of accumulation. The real estate was a permanent fund 
in itself. Its rents and profits were applicaUe immediately. 
The personal estate was to. be for a year or more \q a course of 
settlement in his Bank of between three and four millions, to be 
wound up, and fi*om time to time invested by the Trustees — ^in 
his outstanding shipments and adventures of merchandise, to be 
sold' and converted- into -money by his Executors*— and' in the 
vi^rious items of his vast personal estate. While in this pro- 
gress, though transferred from time to time to the city, he 
meant that it should not be consumed, but that the interests 
and income should from time to time be invested, until the fund 
of the personalty became . permanently . ascertained <and es- 
tablished, in the same manner as the realty. When this should 
be concluded, application of the income of the personal was to 
begin. Such is the interpretation that has been always given 
to the Will by the city since the testator's death — and such is 
its true interpretation. It is imputing to the testator more than 
an absurdity, to say he meant indefinite accumulation for years 
and centuries, though not a^ollar of the incoitie may ever be 
wanted for further increase of buildings or orphans. It is im- 
puting to him a gross defect of character, to which , he was as 
much a stranger as any man that ever lived, the hypocrisy of 
appearing to provide ior the city, while he was in reality order- 
ing an inexorable accumulation for a College that might never 
want a dollar of it. If this waf his design, why set apart, two 
millions in the .first instance? The argument of the complain- 
ants sets apart the whole residue* teal and personal, iii secuia 
seadorum^ for the, same purposes as the two millions. That 
special appropriation, on the contrary, is the clearest proof 
imaginable, of the testator's present, instant purpose, of libe- 
rating the rest of his estate, until the increase of the College 
should require it, and to benefit the city by the immediate in- 
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oome of th6 residQe^ witboot prejudicing at his. death, or at any 
future Hay, the confessedly nearer and dearer purpose of edu- 
cating and maintaining the fatherless poor. 

This construction of the clause of accumulation is submitted 
with great confidence. . ' 

The question, whiiih after' this analysis of tlie Will, will re- 
quire littk thne to answer, is this: what is the necessary effect 
of the complainants' argument, if tl]iey shall succeed in the at- 
tempt to show that the charitable uses for the College are void? 
> 1. As to the remainder of the rei^due. 

The permanent fund^ and the entire real estate, are to "re- 
main untoucded forever: the income alone is to be applied. No 
part of this income is first to go to the College; before the city 
is to receive anything, but the whole goes to the city, until the 
contingent deinand for the College shall arise. There is no- 
uncertainty about what the 4;ity shall receive, for she takes the 
whole income until the contingency shall happen. There is 
no division of the residue between the College and city as ten- 
ants in common'--no appropriation of th^ residue to the College 
and city in distinct shares — no gift to\the city after an uncertain 
amount is first certainly given to an illegal object, as in Chap- 
fnan v. Browne 6 Ves. 404; Attorney Oeneral v. DavieSt 9 Fes. 
535; lAmbrey v. Gurry 6 Madd. 151 ; Attorney 6tn. v. IGnxmany 
2 Jac 4* W. 270rf In one contingent event, the income, as far 
as necessary, is to go to the College, and except in that event 
it is to go to the city. The complainants say, it is not lawful 
for it to go to the College at all. So be. it. It then remains 
absolutely and forever to the city. Their alignment is conclu* 
sive to defeat their claim to any part of the residue. If the gift 
to the College is illegal, then the contingency upon which it is 
to go to the College, can never happen. ** The law will never 
adjudge a grant good by reason c^ a possibility or expectation 
of a thing which is against law; for that, by intendment of law, 
nunqucan venit in actum," Cholmley^s case^ 2 Rep* 62. If the 
contingency can never happen, the city is residuary devisee of 
the whole for her own purposes. Sprigg v. Spriggf 2 Vem. 
994; Bird v. Lei Fevre, \b Yes. 589. . The case is the same as 
if all were given to the city, subject to an ill^gd condition sub- 
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sequent as to part Poare v. UKal, 6 Madd* d2; .Tregantodl v. 
Sydenham, S DoU)^ 210. 

2. As to the two millions. 

The law on this head is settled. A testator cannot in gene- 
ral die intestate of personal property, if be leaves a residuary 
legatee. Whatever lapses by death in the testator's lifetime, 
or is not suffieiently disposed of, — be it uncertain, — ^be it void — 
be it void as a charitable use, — falls into that residue. Jhirour, 
V. MaUeuXy 1 Ves. 321; Brown v. HiggSfA Ves. 716; Shanley 
V. Baker, 4 Ves. 732; Cambrige v. Row, 8 Ves. 25; Daioson 
v. Clark, 15 Ves. 409. If the trust of the tw;o millions is void, 
the final residuary trust receives it as it falls. 

It is no answer to ^ay, that the. testator did not intend this, 
because he did not think or believe that the trust for the two 
millions would fc^il. He did not think or believe that any of his 
trusts would fstil. What he meant, was, to make a final disposi- 
tion of the remainder, as it might turn out to be eventually, 
under any circumstances contemplated or not contemplated. 
If the legacy of 300,000, dollars to the Commonwealth had 
failed— ^it must 6{ necessity have fallen into^ this final residue. 
So if the 500,000 dollars for the Delaware Avenue had failed 
for want of laws to authorize that improvement. Such a resi- 
due comprehends personal . property that the testator does not 
own at the time-.— property that specifically he could not hav« 
intended to pass. The question i^ not, what he had in his con- 
templation, but what the words, used will embrace according 
to their ordinary signrficatiop, which must prevail unless quali- 
fied by other expressions in the instrument. Bland v. Lamby 
5 Madd. 412; 2 Jac.^ Walker, S99. 

The only answer that can be given to this view of the case, 
has been given, namely, that the rule does not apply where 
part of the residue itself is ill given. 

It is admitted; that if a residue be give;i in shares, the failure 
of one share, does not augment the other. If the residue is 
given to tenants in cdmmon, or share and share alike, or ^ually 
to be divided, it is the same. Bagwell v. Dry, I P. Wms. 700; 
Page V. Page^ 2 P. Wms. 489; Ci^eswdl v. Cheslyn, 2 Eden 
123. 
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The case of Shrymsher v. Northcote^ 1 SwansL 566, which 
has been cited, contains a fair illustration of the rule by Sir 
Thomas Plumer. '<A part of the residue of which the^isposi- 
tioii fails, will not accrue in* augmentation of the remaining 
parts as a residue of a residue, but instead of resuming the 
nature of residue, devolves as undisposed of. Residue means 
all of which no effectual disposition is made other than the resi- 
duary . clause. But when the disposition of the residue itself 
fails, the Will is inoperative. In the instance of ^a residue given 
in moieties, to hold that one moiety lapsing should accrue to the 
other, would be to hold that a gift of a moiety of the residue^ 
shall eventually carry the whole.'* ' 

I agree to all this, because in the evept of part of the gift fail- 
ing, there is no subsequent dispositipn made, that will compre- 
hend what fails. In SkrymsJier v. Northcote, the gift that failed 
did not accrue in augmentation of the other share as a residue 
of a residue, because the Will contained no provision for a resi- 
due of a residue. . There was but one residuary clause, and all 
the dispositions made were of parts of the same residue, But 
in Mr. Oirard's Will, there are two residuary clauses. The 
gift that is supposed to fail, is part of the first residue; — ^and 
there is a subsequent residue, a final residuary fund, which is 
expressly the residue of a repidue — ^and therefpre, the gift of the 
two millions, if it fails, does accrue in augmentation of the final 
residue, as a residue of the preceding residue. 

A testator niay direct bis just debts to be paid, and dispose 
of the whole of his estate a» a residue, and then bequeath-*^to 
A. one thousand dollars — to B. one thousand dollars — an^ again, 
all the residue to C. No one can doubts that if A's legacy 
lapses, and if B's legacy is void, C. will take them as residuary 
legatee, and not the next of kin. 

A will may have twenty residuary clauses. The first will 
be residuary to all that goes before the first > The last will be 
residuary to all that goes before the last. If any legacy before 
the first residuary clause, lapses, or is void, it will fall into that 
residue; if any thing lapses tbat is subsequent to the fi)*8t, it 
will fall into the next following residue. It is a mere question 
of testamentary intention and disposition, and not an artificial 
rule. Mr. Girard's last residue is that which follows the gift. 
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or trust of two mUliona; aqd if tfa^t fails by illegality » the final 
residue takes it up, just as tlie first residue -would have taken 
any of tlie legacies in the first eighteen sections, that bad failed 
for the same cause. 

I submity therefore, to the court, that the complainants' whole 
argument against the charity is suicidal. The only eifeci of it, 
beyond their own destruction,. is to give the two millions, the 
final residue of the personalty, and the entire rents and profits 
of the real efitate to the city, for' her appropriate municipal uses, 
and to defeat, without the slightest benefit to themselves, the 
noble charity that their kinsman has instituted fi>r the poor. 

II. The diarUable u$e8 declared in the testator^s Will for the 
education and maintenance of poor white male orphanst are 
perfectly valid in all respeds. ■ ^ ' 

This great question, involving the largest pecuniary amount- 
that has perhaps ever depended upon a single judicial decision, 
and alB^ing sokne of the most widely diffused and precious in- 
terests* religious, literary, and charitable, of all our oommuni* 
ties, is ^now to be brought to the test of legal researph and 
reascHiing. There was a period of time, covering the whole 
colonial existence of these Ststtes, when the validity of such uses 
as these, v^as taken for granted, and acquiesced in by the peo- 
pie every where. There was probably never a colony of Eng- 
lish origin, that did not regard them as both morally and legally 
good, and h6ld them to be matters of conscientious duty, m well 
as of public policy. An Englishman of adult age, could not 
have left the land of his Christian forefathers, without bringing 
with him a reverential regard for charitable usies^and an inbred 
defiarefuce for all who desired to extend and to perpetuate them, 
whatever, might have been his personal practice. The great 
scope of their .design--rin the sustenance of the poor,. the instruc- 
tion of the young, and the succour Of the afiUcted, under the 
vicissitudes that man is every where subject to-'in the cultiva- 
tion of learning, and the advancement of Christian knowledge— 
their tendency to c6nsolidate and to adorn society in its pro- 
gress — and their being moreover, under every shape and form, 
an acknowledgment, express or impIied,'of our duty to God, and 
to our neighbor, and directly or indirectly, acts of religioiu 
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worship and gratituder-^^btained for then) m gome form, and 
frequently in all forms,: the consent of all the colonists. Bot 
they rested upon the habits and the feelings of the people, or 
upon adjudications elsewhere, and not upon principles investi- 
gated and declared by our courtsf ; and hence it has happened, 
that after more than a century and a half of general adoption, 
the legality of charitable uses has of recent times been regarded 
by some persons among us as a prejudice,, rather than a princi- 
ple of law or equity^ and as a well meaning weaj^ness, fhat 
neither law nor equity is strong enough to support, without the 
saiiction of legislative (Enactment. . ^ 

The complainants' bill not only proceeds upon this assump- 
tion, biit relies upon nothing, else.. If we look to it for JMich 
discrimihations between charitable uses, as will leave the pub- 
lic in the enjoyment of some, and deprive them only of others, 
we find nothing of the kind. ' It would have been some relief to 
ascertain, if those in the testator's Will were thought to be de- 
'fective, that by adding or subtracting some particular charac- 
teristics, we might; with the complainants' consent, fall upon at 
least one class of charities, that bad enough of suspended ani- 
mation, to be resuscitated by a court of equity. But the com- 
plainants leave no. such hope or expectation to the public. 
They give us no principle or rule by which we can discover, 
' that in their judgment there are any redeeming characteristics 
of a good charitable use. They allege as fatal defeats in the 
uses declared by Mr. Girard, properties that are not only com** 
mon to all charities,.but are inseparable from their very nature. 
They treat the whole institution of charities as an irremissible 
oflfence agcrinst the lavirs of property, whether legal or equitable, 
except so far, and only so far, as the legislature may have made 
a s'pecial enactment for the case. 

It must be obvious to the court, that such an assault upon 
charitable uses, especially if it derives support from the judicial 
decisions of Virginia or Maryland, or from anythilig that has 
ever fallen from any of the learned judges of this court, throws 
upoii the counsel of the city of Philadelphia,' an almost elemen- 
tary investigation of this head of the law. The object is cer- 
tainly of sufficient value to deserve it all,; but it is quite 
remarkable, that at this time of day, we should have to maintain 

a* 
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io jthia court> that a statute ill Engiaad, or an- act of th^ legia- 
latare in PennsyWania, is not. indispensably necessary to the 
existence of a charitable use. 

. I may be permitted then at the outset^ to endeavour to clear 
away a part of the. prejudice that seems to haye embarrassed 
this subjecty even in the minds of some enlighten^ judges. - 

One of the jgreat objects of law in the transfer or transmission 
of property, from man to man, is no doubt, certainty of owner- 
ship, and except within well defined limits, immediate contrd 
over the entire absolute estate or interiest in it Whatever is 
not certainly owned by somebody, and is not within the limits 
referred to, disposable by its owner in full property, seems to 
be dbnoxious to the objection of not being prop^ty at all. It 
is not merely a postulate of a court of law, it is equally so in 
gfmefBl of a court of equity, that rights of property should be 
^aserted only by ascertained owners, or on behalf ofLasceirtained 
owners, — owners both for title and enjoyment In the ca^e.'of 
descent, or transmission by law, the law provides for the cer- 
tainty that it requires ; and if there is neither heir nor next <^ 
kin, it substitutes the representative of the nation through the 
process of escheat In the c'ase o{ transmission by act of the 
party, it denies all effect to the^act, unless, within the pre- 
scribed limits, certainty of ownership is attained in both the 
respects alluded ta . > . 

The complainants' bill, taking. up these general principles, 
and applying them to- the ch^iiable uses in the testator's Will, 
avers, "that the objects of the charity are altogc^ther indefinite, 
vague, and uncertain, and no trust is created by thp said Will 
that is capable of being executed, or of being, cognizable at law 
or equity, nor any trust estate devisisd that can veist at law or 
equity in any existing or possible cestuy-que-trust ;" and it as- 
serts a resulting trust .of the whole residue of the real and per- 
sonal estate pf the testator to the heirs and next of kin, " by 
reason of the same defebt of definite and certain objects of the 
charities, fpr benefit of which the said devise was supposed to 
be made." ^ 

The bill further avers, that **,the devise of the residue and 
remaindetbf the said real estate to the Mayor, Aldermen and 
Citizens of Philadelphia in trust, is void, for want of capacity 
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in sucfaiiupposed devisees to take lands by devise,— or if capa- 
ble <^ taking gene^rally by devise for their own use and benefit* 
lor veant of capacity to take s^ch lands as devisees in trosf 
. The amended biU repeats both ftv^ments vtrith only a slig^ 
vaniatibu of language. ** And yourcomplainadts maintain^ that 
the Mayor, Aldermen and Citizens of Philadelphia, were, at the 
death of the testator, incapable of executing any such trust, or 
.of taking and holding a legal estate for. the benefit of others; 
and that whatever may.be the capacity of said. Mayor, Aiders 
men and Gitizens of Philadelphia, to hold property for the use 
of others, or to execute a trust, the objects for whose benefits 
the said devise in trust 4s supposed to have, been made, are ia> 
definite, vague and uncertain, as will appear from, an examinar 
tion of.said Will ; .so that n6 trust is created that is capable at, 
being executed, or is cognisc^bte either at law or inequity, and 
no estate passed by said supposed devise, that can^vest in any 
existing or ascertainable cestui-que-trusts ; that if the objects 
or persons for whose benefit the said devise is supposed to.have 
been made, were susceptible of ascertainment, yet such bene* 
ficiaries, when ascertained, would be wholly incapable of trans* 
mitting their equitable title in perpetual succession." 

The aHegatiotji that the objects of the charity are indefiniief 
vague and lencer^ain— that no trust is created that can vest in 
any existing or ascertainable cestuy'que4rusts — and that if the 
objects or persons' were susceptible of ascertainment, yet sOch 
beneficiaries, when ascertained, would be wholly incapable of 
transmitting their equitable title in. perpetual succession, — are 
so many appeald to the principle of certain ownership, and to 
the popular prejudice that .charitable uses ofiend against it. 

It is not SLg^\nsi,present vesting, that the objeotion is directed, 
but against the vesting of the charitable use at anytime. It 
would be absurd to object to an use, that it does not vest at the 
moment of its creation — since nothing is better settled than that 
the whole beneficial interest of any estate, may be suspended, 
and by a clause of accumulMion placed beyond the reach oi 
human enjoyment, as to both capital and income, for twenty- 
one years after the extinction of all lives in being. Thdluson 
V. Woodwardy 4 Ves. Jr. 226. The .objection means to deny 
that such charitable uses as the present c^n ever vest. 



So as to the uncertainty of the objeets of the trufttrthe bill 
cannot mean to allege, that poor white male orphan children* 
between the ages of si^ and ten, are generally uncertain, so 
that it cannot be ascertained from evidence, whether a male 
child comes within that general description or not^ — ^but it 
means to allege as a fatal defect in the use, that no particular 
orphan child can lit any time make good a penKmal claim to 
the benefit of the trust, as an individual intended by the tes- 
tator. ' X . 
^ In. like manner, when the bill treats it afei a fatal defect, that 
the beneficiaries when ascertained, will hetdiolly incapable of 
transnduing their equitable tiUe in succeesianf it cannot mean 
that this bransmissibtlity is necessary to all private estates, 
since it is notorious that life estates are never so transmissible, 
nor any estates less than estates for life,. if the continuance of 
rajoyment is dependent upon life ; but it must mean that there 
is an universal and inflexible rule of property, that in alL estates 
and uses, charitable uses as well as others, . there is a period 
when the whole interest -must be concentrated' in one or more 
persons, and be transmissible to henrs or representatives. - 

Now I bold it to, be demonstrable, that the statement of such 
objections against charitable uses, and especially those in Mr. 
Girard's Will, implies a misapprehension of the nature of such 
uses, and an; equal or greater misapprehension of some of .the 
best settled riiles for the liinitation of private property. ' 

1. As to the uncertainty of the objects to take, and the mode 
of ascertaining them. 

From the rule of law which permits a devisis to remain exe- 
cutory for a life or lives in being and a certain period after- 
wards, it necessarily follows that there may be for the same 
period, in limitations of private property, an entire uncertainty 
as to the individual who shall ultimately take it: and by its 
also permitting a trust for accurnulation f6r the same period, 
the enjoyment of the profits may in the meantime be tied ^p 
for the bene|it of the same uncertain person. 

By the operation of a poWer of appointment, equally estab- 
lished as a valid disposition of private property, it also follows, 
thai within the same, period, the particular person or persons to 
take, whether one, or severfil, or many, of a class or description 
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more or less extensive, may not only be uncertain at theorea- 
tipn of the power, but continue uncertain during the whole life 
of the donee of the power. 

In the case of a power to appoint an estate to all, every, dt 
any of thechildren, grandchildren or issue of a certain marri- 
lEige, intended to be celebrated, in such shares and under such 
restrictions, and in such manner as the done^ of the power shall 
appoint by last Will, and in default of such appointment, to the 
use of A. R in fee, the uncertainty of the person or persons to 
take at the creation of the power, and until the death of the 
donee of the power, is manifest. While the donee continues .to 
live, there can be no irrevocable appointment. Whether one or 
more of the children, one or more of the grandchildren. Or one 
or more of the issue more remote than grandchildren, shall take 
eithef together, or exclusively of others, depends upon the ex0-" 
cution of an appointment by Will^ and upon the death of the 
donee leaving the WiU unrevoked. Ultimately they taiay be 
ascertained. But how T Not by the instrument creating the 
power,-r-not by the particular characteristics of the objects, 
whether children, grandchildiren or issue, — but by the fiiture 
appointment itself, selecting the object from the classes referred 
to, in such a manner as not to exceed the range of time allowed 
by law, nor the authority of the power itself. • 
. Here the obj^ts of the power may be regarded as generatty 
certain — certain in point of class, — ^ttt as partiadarly nncer^ 
tain — ^uncertain as individuals ; and they are made individually 
certain by the execution of the power — ^namely by appoint- 
m^t. ; 

This is not only an established, but a common limitation 6f 
private property for private uses, extensively and almost neces- 
sarily used in marriage settlements and in last Wills, both in 
England and in Pennsylvania ; and what is the greater uncer- 
tainty of the objects of charitable uses, than of the objects of 
such limitations 1 None whatever. 

In the present case; the trustees have the power of selecting 
the particular objects from a general class of poor white male 
orphans beti^reen the ages of 'six and t^. In all similar cases, 
whether there be trustees appointed or not by the'founder, there 
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are trtastees supplied by chant^ery, to perform the trust, and to 
make the selection. This is the known and established oflGicejof 
chancery in cases of trusts, where there is no trustee appointed, 
ol: the appointed trustee fails. The selection or appointment 
by the trustee frodi the general class, ascertains the objects in 
particular : and when they are ascertained, where is the un- 
certainty of the equitable, owner who' is to enjoy? There is 
therefore no uncertainty as to the objects of charitable us^s, be 
they poor orphans to be educated and maintained, — ^pOor chil- 
dren of the township to be instructed in a free school, — ^poor 
widows — poor disabled seamen or soldiers, poor blind aqd lame, 
or poor of any other description, that cannot be made certain, 
and is not made certain, by the very method which the law 
allows to every man in disposing of his property for private uses. 
The objection that charitable uses are under a special difficulty 
in this regard, is therefore wholly unfounded. 

But again. There is a class of these^appointments to private 
uses, in such close affinity with charitable uses, that they ajflford 
a still better illustration of the analogy, than the etample I 
have taken, — ^I mean powers of appointment among relations, 
and poor relations. 

In gifts to relations, and in cases of testamentary powers to 
appoint among them, if the appointment be not made, chancery- 
distributes the gift, or executes the trust, under the guidance of 
the statute of distributions, giving the money io the next of kin. 
Hardyng v. Glynn, 1 Atk. 469 ; 2 Sugd. m Powers, 262-266. 

Whether the word /loor, prefixed to relations, has any etkct 
in a case of gift/ to narrow the distribution, has been made a 
question ; and the better opinion has been stated differently by 
different writers. Boyle, 32; 1 Powd on^Dev. by Jarm. 292-^, 
n. 3. In Pennsylvania it has been ruled to be of no influence. 
McNeilledge v. Galbraith, 8 8. ^ R. 45. But the donee of a 
power to appoint among relations gener^illy, may select as ap-* 
pointees of the fund, any person or persons of known relation- 
ship, though not next of kin. Grant v. Lynam, 4 Russ.' 292; 2 
StLgd. on Powers, 262. Therefore, although in default of ap- 
pointment, chancery confines the gift to the certain objects indi- 
cated by the statute, yet if there be an appointmenti the donee 
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may both exclude all i^^ho are made certain by statute, and 
select {ram the most uncertain, at the extremest Kmits of known 
relationship. . , • 

It is perfectly settled,, moreover, that a power of appointment 
among poor relations, may be either a charitable use, or an or- 
dinary limitation of private property, according to the intent of- 
the testator, as shown by his Will, In general the rule is, that 
if the use is of the income, and intended for successive genera- 
tions, it is a charity. If inteiided to be dissipated, by an imme- 
dia^te distribution of thciproperty, it is not a charity, unless there 
are expressioii{s in the Will which leave no. doubt. Attorney" 
General v. Bucknall, 2 AtL 328 ( White v. White, 7 Ves. 438; 
Attorney General v. Prices 17 Yes-. S7l\ Mahon V. Savage, 1 
Schb. .^ Lefroy, III, 

With, reference then to these cases and distinctions, I ask, 
what is the dfference, as to uncertanty bf objects, between ap- ' 
pointments among poor relations that are charities, "and those 
which are not — between charities which the bill falls into the 
error of stigmatizing as uncertain^, and limitations by way of 
power of perfectly lawful tru9ts of private property? As to the 
uncertainty of the particular objects before appointment, there 
is none whatever, they are identically the same, being members- 
of the same general class.* There is none as toi the ^mode of 
ascertaining them-^none as to the power of the donee or trus- 
tee to select by appointment— none as to the transmissibility of 
the power of appointment to the repesentati'ves of the donee or 
trustee-T-tione as to successive executions of the power by eithen 
The transmission of the power to heirg or. executors in the case 
of a private trust, is a mere question of intention in the instru- 
ment creating the power; Man$dl v. Vaughan^ WUmoVs Notes^ 
36: and successive executions of jointuring and mortgaging 
powers, and of all powers that are executed reserving a power 
of revocation, are indisputably valid. Diggs^sxase, 1 Rep, 173; 
Sir Ridhard JLee^s case, 1 And. 67; 1 Sugd. on Potvers, 357. 
Tiie difference lies in this/and only in this: 1. That charity 
may be permanent or perpetual ; whereas a private limitation 
must exhaust the whole use within a life or lives in b^ing and 
twenty-one years afterwards. 2. That charity is never transr 
missible'to representatives, whereas finally, inprivate limitations^ 
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the absolute interest must vest in sotnebodyy with all the attri- 
butes of such an interest Lord Redesdale, in McSwn v. Savage^ 
sheets this as a characteristic. All that the law has done for 
charitable uses, more than for private uses, is in authmzing a 
permanent or perpetual chai'ityy — **for ye have the poor alttays 
with yotf>" — and in permitting perpetual successive appoint- 
ments of limited interests, because no one knan can claim to en- 
joy as charity, any thing more than the relief of his personal 
necessities. In all other respects, charitable uses ask nothing 
•from Chancery, and obtain nothing, but what has been always 
accorded to private trusts. 

2* As to vesting of interests in a charitable use. 

Nothing can be more erroneous than the supposition that the 
equitable interest of the beneficiarierof a charitable use, does 
not vest It vests precisely in the same manner as a use under 
a. private power of appointment What the duration of the 
vested interests of the beneficiary shall be,* depends entirely 
upon the pleasure of the founder. It may be for life, for years, 
during good behaviour, or at the will of the trustees; but in all 
instances, though it be an interest or estate at will, it is from 
the time of appointment, a vested interest. 

In some cases^ the nAoolmasteir of a charity free school, has 
a freehold in his office, to which a right to the' school-house 
and other property is attached.. Doe v. Gariham^ 8 Moore, 368 ; 
S*e(/brrf, 365, 366, 73b. 

He may have a middle interest, heithier an estate for life nor 
at will, but during good behaviour, apd until removed on notice 
by a majority of the trustees. Wilkinson v. Malen, 2 Cr. ^ Jerv. 
636. 

Even when removable at discretion, it cannot be exercised 
corruptly. Dufnmer v. Corporation of Chippenham, 14 Ves. 452. 

Ministers of religion have in like manner vested interests 
of every variety of duration, according to the regulation of the 
founder, or if he makes no provision, according to the regula- 
tions of their church or congregation. A clergyman, of the 
Established Church in l^ngland, holds for life. Among INs- 
senters, they often hold at the will of the congregatidn, declared 
in the manner provided by their society. There tenure may 
sometimes be determined on notice; but Chancery does hot 
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lean hard in favour of so precarious a tenare, and it vi^ill al- 
ways take care that the rutes of the foundation are observed. 
Attorney-General v. Pearson, 3 Mer. 402; Doe v. McKeag, 10 
Bam. ^ Cress. 121 \ Attorney-General v, Jones. Shelf ord, 765. 
(Note g.) 

The pensioners of- ^ hospital are commonly and with great 
propriety tenants at discretion ; but although Lord Hardwicke 
inclined to think they might be removed by the trustees with- 
out a hearing, yet he would iiot give an absolute opinion. 
Attorney-General v. Locke, 3 Atk. 164. 

The scholars in ajree school have also the tenure which the 
rules of the foundation give them ; and the trustees must nomi- 
nate them when there are vacancies, and do it fairly and not 
corruptly, or Chancery will interfere. Attorney-General v. 
Leigh, 3 P. Wms. 146, note—Shelford, 769. 

Mr. Girard's orphan boys have, upon appointment, a clear, 
vested right of maintenance and education, from the ages of 
six and ten to fourteen and eighteen, " if they shall merit it.^ 
Their tenure is a term of years, " si bene se gesserint** It is as 
firm a tenure as that of the judges in Pennsylvania. 

It is worthy of remark then, that of three objections, made 
by the bill and amended bill against the charitable uses in this 
case, two of them, that the interests do not vest, and that the 
objects are uncertain, are,. as general propositions in regard to 
all powers of appointment, unfounded in law; and the third, 
that the *' beneficiaries are incapable of transmitting their title 
in succession," is an indispensable characteristic of every 
charitable use, and that which Lord Redesdale in Mahon v. 
Savage states as discriminating chi^iritjes from all other uses* 

I am, however, compelled still further to ask the court's 
attention to the elements of this doctrine of charitable uses. 
There is not a charitable society, nor an object of charity in 
Pennsylvania, nor an institution for the promotion of religion or 
literature, thatis not to be affected by this decision. The mag- 
nitude of the estate in controversy, disappears before the naagni- 
tude of the public interests involved. . It is indispensable that 
we look to our foundations with more than usual care., 

We are told that these uses are vague and indefinite, and the 
attempt is made to press upo^ the court the adoption of the 
4 
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popular notioB of them, by means of popular language^ In an 
argument before a learned court, the effi>rt should be to speak of 
legal things in legal terms, — to speak o( that which has been 
adjudicated, in the language of a<^dication, and not to con- 
found all differences, by rejecting all established distinctions. 
Even a bequest to charity without more, though it is general, is 
in no legal sense <^ague or indefinite." It is good in England, 
and I trust in Pennsylvania toa Th|9 mode of administering it 
may be different from that of a gift to trustees for charity 
generally, or a gift to a more precise charity, without truHees : 
but it is not vague, it is not indefinite. It is comprehensive, but 
it comprehends nothing that has not the specific traits of charity, 
which I shall endeavour hereafter to point out. Greneral charity, 
if there are no trustees, is administered in one way — ^if there 
are trustees, it is administered in another way ; but nothing 
that is vague and indefinite can be administered at all. Leg 
V. AsgUlf 2 Turn, 4* Russ. 265, note ; Vesey v. Jamison f 1 Sim. 
4* IStu. Oe ; Moggridge v. Thackwell, f Ves. 88. 

A bequest to the poor is one degree less general than charity 
at large ; but it is neither better nor worse for that The dif- 
ference merely affects the administration of it. Attomey'Gene- 
ral V. Peaoockf Finch^ 245^; Attomey^General v. MaUhews, 2 
Lev. 167. 

To the poor of a particular parish is still less general than a 
beqitest to the poor ; but it is still no better, nor if the mode of. 
administration be excepted, is there any legal diflference between 
them. Woodford v. Parhhurst^ Duke, 378. 

if> however, any charitable use is precise and not vague, 
limited and not indefinite, it is the charity founded by Stephen 
Girard, an Orphan College for the maintenance and education 
of podTy whitcy male orphan children, from the ages of six and 
ten to tite ages of fourteen and eighteen^ in the manner and to 
the intents and purpose? declared in his Will. It is almost per- 
fect precision. But it must not be understood, that we claim 
the least protection for it, on the ground of this precision, or 
shall ofifer a single suggestion to the court, that will distinguish 
it in point of favour above a charity to poor orphans generally, 
— to poor children — to poor seamen — to "poor widows, or to the 
members of any class of the helpless, necessitous, or afilicted of 
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mattkij^d, however general may be the description. A distkic- 
tion upon any such ground, mistakes the source, motive, end 
and objects of charity, — mixes up with its pure principle the 
grosser elements of exclusive rights, — endeavours to individuate 
the equitable interest^ to fasten it in s6me way to the landmarks 
of private property — to make it the selfish' thing that private 
property is — to require for it some characteristic that will give 
it the cast of personal possession, and a lawful title, by which 
one man may say to another, even of the same bereaved family, 
— "it is mine, and not yours." The argument of the com- 
plainants demands for. all charities that certainty and definite-, 
'ness which are the badges of private right ; and it probably 
will not be surrendered, until by rising up to the source of 
charity, it is shown that certainty in their sense^ is its bane — 
that uncertainty, in the sense of the law of charities^ is its daily 
bread — and that the greatest of all solecisms in law, morals^ or 
religion, is to talk of a charity to individuals^ personally known 
to, and selected by, the giver. There is not, ther^ never was, 
and there never can be such a thing, as charity td the known, 
except as " unknown." Uncertainty of person, until appoint- 
ment or selection, is. in the case of a charitable trust for distri- 
bution, a never-failing attendant. If the trust be committed to 
a corporation for charitable uses, it makes no difference. Cor- 
porations for charitable uses are but bodies of trustees for un- 
certain beneficiaries ; and their charities have no attribute of 
greater certainty, than if the trust were given to unincorporated 
trustees, or given for the object generally without trustees, when 
Chancery if necessary would supply them. 

It has been said that the law of England delved the doctrine 
of charitable uses from the Roman Civil Law. Lord Thurlow 
has said it, and there are others who have said the same thing. 
It is by no means clear. It toay very well be doubted. It is 
not worth the time tiecei^sary for the investigatiom Ofie of the 
worst doctrines, as formerly understood in England^ the doctrine 
of Cy-preSf has been derived from th0 Roman law^ aiid perhaps 
little elsei . Constantino certainty sanctioned what are called 
pious uses* A successor, Valentinian, restraited donations to 
churches, without disturbing donations lo (he poor; — and Jus* 
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tinian abolished the restraint, and confirmed and established 
such uses generally and forever. 

But where did the Roman Law ^t them ? We might infer 
the source, from the fact that Constantino was the first Chris- 
tian Emperor, — that Valentinian was an Arian, a sagacious, 
bold and cruel soldier, but the tolerant friend of Jews and Pa- 
gans, and a persecutor of the Christians, — and that Justinian, 
"the vain titles of whose victories are crumbled into dust while 
the name of the Legislator is inscribed (m a fair and everlasting 
monument," obtains, with this praise from the Historian of the 
Decline and Fall, the more enviable sneer, of being at all times 
the "pious," and at least in his youth, the "orthodox Justinian." 
We might infer it still better from that section of the code, 
which after liberating gifts to orphan-houses and other religious 
and charitable institutions, "a lucrativorum inscriptionibus,** 
and confining the efiect of these charges to other persons, con- 
cludes with the inquiries — "Cur enim non faciamus discrimen 
inter res divinasei humanas ? Et quare non competens prero- 
gativa cdesti favori conservetur ?" 

What are pious uses ? They are uses destined to some work 
of benevolence. Whether they relate to spiritual or temporal 
concerns, — whether their object be to propagate the doctrines 
of religion, to relieve the sufierings of humanity, or to prcnnote 
those grave and sober interests of the public, which concern the 
well being of the people at all times, — all of them come under 
the name of " disposUiones pit testatorisJ* 2 DomaL 168, Book 
iv. Tit. 2, Sfec^- vi. 1. 

They come th^n from that religion to which Constantine'waa 
cotiverted, which Valentinian persecuted, and which Justinian 
more completely established ; and from the same religion they 
lyould have come to England, and to these States, though the 
Pandects had still slumbered at Amalfi, or Rome had remained 
forever trodden down by the barbarians of Scythia and Ger- 
many. I say the legal doctrine of pious uses copies from the 
Bible. I do not say that the principle and duty of charity, are 
not derived from natural religion also. Individuals fnay have 
taken it from this source. The law has taken it in all cases 
from the revealed will of God, 
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Whet 18 a charitable or pioasr gift, aceording to that religion! 
It is whatever is given for the love of God, or for the love of 
jonr neighbour, in the catholic and untversal sensei^-^iven from 
these motives, and to these eqds, — £ree from the stain or taint 
6f every considerfition that is personal, private or selfish. 

The domestic relations, it is not to be doubted, are most fire- 
quently a bond of virtue, as they are also the source of some of 
the inost delightful as well as ennobling emotions of the heart. 
In the same class, both for purity and influence on haman hap- 
piness, we may generally place the relations of kindred by biood * 
Of alliance, pur friencb and benefactors, those of whom we are a 
part, or who are an acknowledged part of ourselves. There is 
nothing in the Bible to sever any of these relations, if cultivated 
wisely, and in due subordination to greater duties ; nor much, 
with perhaps an exception or two^ to enjoin a special observ- 
cince of them. One of them has the sanction of a command- 
ment in the second table, to make . children remember their 
pan^ents,who need no command to re^iemberVAem: and another 
is defended by injunctions, against infirmities, which while they 
are its cement are often its ruin. All of th^m are deeply rooted 
m our nature. Instances are not wanting of their vivid influ- 
ence between men whose nature is discoloured by the iltaurkest 
stains; and without any emphatic sanctions in the revealed 
t¥ord, they are perhaps more than sufficiently invigorated by 
natural ia^>ulses,. which for good or evil rarely or nerrer sleep. ' 
The feelings which attend them are not unmixed with benevo- 
tence — nay they are often deeply tinctured with it ; but bene- 
volence does not bear supreme rule amoi^ them, nor is it their 
sole guide and governor. It is not to be forgotten by the Chris- 
tian moralist, that although the ties which bind men together 
in these narrower relations^ are necessary to tbeir happiness, 
and therefore to their virtue, the due observance of the relations 
themselves is not that which the Gospel meant chiefly to incuU 
cate upon man. Father and mother, son and daughter, hus- 
band and wifbr master and servant, kinsmen, friends, benefactors 
and dependents, — while such relations bind individuals together, 
they often break society into sections, and< deny, the larger 
claims of hunum brotherhoods They am an Expansion, and 
sometimes liC4le else, of the love o^ self. This' is in many in- 
4* 
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stances their centre and their circamference. The Gospel, was 
designed to give man a truer centre, and a larger circumfer- 
ence; to wean him from self and selfish things — even firom 
selfish virtues, which are "of the earth, earthy," — to make the 
intensity of his self-love the standard of his loye of humankind, 
and to build him up for Heaven, upon that which is the foun- 
dation of the law and the prophets, the love of God and the love 
of his neighbour. • 

Here are the two great- principles upon which charitable or 
pious uses depend. The love of God is the basis of all that are 
bestowed for His honour, the building up of His. church, the 
support of His ministers, the religious instruction of mankind. 
The love of his neighbour, is the principle that prompts and 
consecrates all the rest. The currents of these two great af- 
fections finally run together, and they are at all times so near, 
that they can hardly be said to be separated. The love of one's 
neighbour leads the heart upward to the common Father of all, 
and the love of Grod leads it through Him to all his children. 
The distinction between the two descriptions of charities, the 
doctrinal and the practical, or as they may with more propriety 
be called, the religious and the social, is one, however, that 
Christianity can hardly be said to enforce, since all its doctrines 
are practical, and all the charities it enjoins are religious ; but 
it is of some moment in the law, as may hereafter be perceived. 

But who is my neighbour ? It was perhaps difficult to make 
a Jew, a Jewish lawyer especially, whose profession was not 
the best in the world to enlarge his heart — it might have been 
difficult for some teachers to make such a Jew understand that 
he was neighbour to a Samaritan, a schismatic, with whom the 
Jews **' had no dealings:" but it was not at all difficult to make 
him confess, by the voice of his own self-love that a Samaritan 
\yas neighbour to a Jew. A Jew whose brother had fallen 
among thieves, who had stripped him of his raiment, and 
wounded him, and left him half dead, was not slow to confess, 
that he that showed mercy on him, was his neighbour, even 
though he was a Samaritan. 

Even the disciples of the Great Teacher, the fishermen from 
the strand of Genesareth, who from their station, and the vicis- 
situdes of their calling, would. seem to have been more than 
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others in sympathy with the unprotected and unprovided of the 
earthy were not quick to learn this* great lesson. An outcast 
frcmi the coast of Israel, a Canaanite, who sought relief for her 
demoniac daughter, though she came with the strongest claim 
that humanity ever makes for sympathy and succour — a 
wretched mother imploring aid for her afflicted child — ^received 
from them nothing but "send her away, for she crieth after us," 
The sentiment in their hearts, their Master, preparing the les- 
son for them,. seems to have put into words : " It is not meet to 
take the children's bread, and to cast it to dogs." But when the 
reply came — " Truth, Lord, yet the dogs eat of the crumbs which 
fall from their master's table" — the reproof of the misjudg-^ 
ing disciples, and the restoration of the wretched demoniac, 
were conveyed by the same answer ; " Oh woman, great is thy 
faiths be it unto thee even as thou wjlt." 

Lesson after lesson was designed to lead the Jew from the 
prejudices of his narrow family, to ''all the kindreds upon 
earth/' and to open his heart to even the proscribed Grentile» 
instead of suffering none to enter but those Who held to him the 
personal relations, by which his own infirmities were cherished 
and confirmed — to lead him to imitate that celestial mercy which 
sends the rain upon the unjust, and "is kind to the unthankful 
and to the evil," — to impel him, in fine, to love his enemies, and 
to do good unto all men, as his brethren of one descent from the 
same Father in heaven. " He that loveth father and mother 
more than me, is not worthy of me : and he that loveth son or 
daughter more than me, is not worthy of me." " My mother 
and my brethren are these which hear the word of God and do 
it." Such was the language of Christ to those who were prone 
to think, that the love of their own blood, or of their own na* 
tion, was the highest attainment of virtue. 

The great- final illustration of the principle of charity, is given 
as almost the last act of the ministry of Christ, when he pre- 
figured the gathering of all nations, and the separation of one 
from another, as a shepherd divides the sheep from the goats. 
To those on his right hand the king shall say — '' I was an hqn- 
gred, and ye gave me meat : I was thirsty, and ye gave me 
drink: I was a stranger, and ye took me in: naked, and ye 
clothed me: sick, and ye visited me; I was in prison, and ye 
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came unto me." And "when the righteoviy unconsciouf ct this 
personal ministration to bis wants, say, " Lord, when f the an^ 
swer consummates the lesson, and leaves it for the instmctml 
of the living upon earth, as it is to be pronoanced for their be« 
atitnde in heaven : ** hcumuch 09 ye haee done it to one of the 
hast qfthete my brethren f ye have, done it unto me/' 

It is not therefore in gifts to the bebved relation, the feithlbt 
friend, the personal benefactor, the personal dependent, the 
known, the individuated, whether beloved for merit, from gratis* 
tnde, by personal association, or in reciprocatioti of good offices; 
that we are to look for acts of charity. These have then* per- 
sonal motives and their personal ends. We must go ont of tlM 
narrow circle, where sometimes self-love is all thai bhidka o«r 
esotbiMs, and perhaps always gives to Ihem the warmth whiek 
we mistake for a nobler fire, into the larger circle of huniinl 
beotheiiiood — the unrdated by any nearer affinity-^the naked, 
the hungry, the sick, the stranger and the captive-*and mnat 
give to them, in humble reverence, and in faint imitation, <rf' 
tbat divine beneficence, that gives every thing to us. This 
irione, in the sense of scripture, and in the sense of law ilsp^ is 
a charitable gift. 

Nor is the extension of the hand to the wayside mendicant, 
or the admipistration of succour to the traveller who has juirt 
&Uen among thieves near our path, or that occasional relief 
which feeling rather than principle prompts to the distressed 
who meet our eyes, a compliance with the doty which the Gos- 
pel enjoins. Provision for the day of need — accumulation for 
future necessity — a provident forecast for those who can have 
none for themselves — a preparation for our brethren under tlie 
Gospel, such as we should make for our children and brothers 
by blood — all these are not more the suggestion of reason, than 
they are the command of religion. The apostotical direction to 
the churches was di^inct and reiterated. ** Upon the first day 
of the week let every one of you lay by him in store, as God hath 
prospered him, that there be no gatherings when I come. And 
when I come, whomsoever ye shall approve by your letters, 
them will I send to bring ypur liberality unto Jerusalem. And 
i^it be meet that I go also, they shall gn with me/' St. Paul, 
himself was- a trustee for charitable uses, and by his injunction 
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and example, gave the highest sanctity to both the charity and 
the tritst. 

It is by no means in the Gospel that this provision for the 
helpless and unknown is first announced, though it is there that 
the precept has its greatest expansion and emphasis. For 
whose benefit was the Jewish ct>mmand, " When thou cuttest 
down thine harvest in the field, and hast forgot a sheaf in the 
field, thou shalt not go again to fetch it !" When the olive tree 
was beaten, for whose sake was the husbandman commanded 
not to go over the boughs again ? For whom was the gleaning 
of the grapes, after the vintage was gathered 1 They were all 
for the unknown, the unrelated, the unfriended — the stranger, 
th.e fatherless, and the widow. "Thou shalt remember that 
thou wast a bondman in the land of Egypt- Therefore I com- 
mand thee to do this thing." " 'Hiou shalt not glean thy vine- 
yard, neither shalt thou gather every grape of thy vineyard. 
Thou shalt leave ihem for the poor and the stranger. I am the 
Lord, your God." " For ye know the heart of a stranger, see- 
ing ye were strangers in the land of Egypt." The appeals are 
constant, reiterated, urgent — they are more than appeals, they 
are commands directly addressed to the Jews by the highest 
authority, and in the dread Name itself, to extend their gifts 
and their protection to the unknown stranger, the unfathered 
orphan, and the v^idow. 

It is this command so clear, and sustained by such sanctions, 
to the Jews first, and afterwards to. the people of all nations, 
that makes charitable uses a matter of religious duty, so that to 
deny the performance or the enjoyment of them to any man, 
during his life, or at his> death, or to withhold fronj them the 
sanction and protection of the law, is to deny him the exercise 
of one of the most sacred rights of conscience. Next to the 
worship of Almighty God, an(| as a part even of that worship 
itself, they are esteemed, and ever have been, as both a duty 
and a blessing. They were so proiiiulgated to the Jews before 
the coming of Christ, and they were so taught and enjoined 
under the new covenant ; and it is a miserable mistake, both of 
their origin and of their end, to question them for that uncer- 
tainty of particular object, which is of their very substance and 
essence. 
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It has not been my intention in these remarks to pronounce a 
homily to the court or to the counsel. It is with some repug* 
nance that I have blended themes of this nature With questions 
of law, in a strife for the recovery or defence of property. But 
they bear directly upon questions of law, and especially upoti 
the great question, which I am now to discuss: for they disclose 
the foundation of charitable uses, and one of their inseparable 
attributes, in the manner most effectual to answer, not only the 
main argument of the complainants' counsel, but the judicial 
arguments which, in one or two cases in our own country, have 
unfortunately been used to defeat them. 

In the Civil Law, and in the Law of England, all that I have 
said has been justified in repeated instances. 

"The name of legacies to pious uses is properly given <mly 
to those legacies which are destined to some work of piety or 
charity, and which have their motives independent of the con- 
sideration which the merit of the legatees might procure them. 
Whereas, other sorts of legacies have their motives confined to 
the consideration of some particular person, or are destined to 
some other use than to a work of piety or charity." 2 Damat* 
169, Book 4, Tit 2, Sect. vi. 2. The author adds, " It is in tMM 
motive," namely, a motive independent of the consideration of 
the merit of the legatees, '^that the essential part of legacies to 
pious uses does consist,*^ 

A gift intended exclusively as di. personal gift to a minister, 
is not a charity $ but if it is intended for him qud minister, as 
one of the class holding that office, or is not totally separated 
from the general object in reference to which he is personally 
to be benefited, it is a charity. Greeves^s case^ 1 Fes. Jr. 548, 
2 Cox, 301, iS. C; Attomey-General v. Cock, 2 Ves. 273. 

A beneficed English clergyman bequeathed i6600 to the emi- 
nent Richard Baxter, to be distributed by him to sixty pious 
ejected ministers; and added, that he did not give it them for the 
sake of their non-conformity, but because he knew many of 
them to be pious and good men, and in great want It wasf 
held by Lord Keeper North, that this was a charity, but superb 
gtitious and void. Attometf-General y. Baxter, 1 Eq^ Ca* Abr^ 
96. The decree was reversed in 1 WUL ^ Mary by the Lordis 
Commissioners, for a reason that for a long time was not gene« 
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rally known. Attontey^frenerat v. ShtgieSf 2 F«m. 1Q& la 
JUbggridge v. ThadtteeH, Lord EMod quotes Lord Hardwieke's 
note book: — **Tiiei case of Mr. Baxter upon Majo's WiU, tbe 
decree reversed; not upon any thing contradictiag the general 
principle reported to have been stated^ but because a legacy to^ 
sixty particular ejected mfinisters, to be named by Baxter; and 
as of a legacy to th&se sixty individuahf* 7 Fes. 76; and there^ 
fore not a charity. 

' A gift to poor relations, if to be dissipated among such as are 
Kring^ is not a charity ; but if it eoivteraplates a succescdoA of 
them, and thus contains the element of uncertainty hy com- 
prehending the unbornf it is a chojrity. AUomey^gener^ v. 
Price, 17 Yes. 971, Boyle 37. 

A gift to the poor of the parish, is not a gift even to the cer- 
tain poor on the poor rates, but to the uncertain poor, not re- 
ceiving parish relie£ The principle of the decision is not, it is 
true, that a gift to the poor on the poor rates is not a charity ; 
but the courts have not availed therasehresof certadtoty, eveo 
where they bad it befinre them; but have estahMsbed the trust 
for the least certain of the two descriptions. Jsttorneyf^Qemrai 
V. Clark, Ambl. 429; Bp. of Hereford y.Adam8.7 Fes. 824; Ai* 
tomey-Oeneral v. Corp. of Exeter, 3 Rust* 395 ; AttortutgrGen* 
eral v. Gnich, Shdford, 62& 

A testamentary gift pro anima, is a charitable usaofia very 
extensive nature^ as will hereafter be shown ; and yet a gift to 
a fMter or mother pro animd is not so, unless- they are^ poor» 
diat is to say, unless they come within the descripdon of an un* 
certain class. Lindu>ode, 180, d. 3 Reetie, StL Engk Law, 80. 

Mutually beneficial societies, whose members help easK other 
in sickness or adversity, are- not charitable societies. The mo- 
tives and the ends are personal. Bab v. Reed, 5 Raw. 151; 
Blenon^s ease. Sup. Ct. Penn. April, 1843; 

The only cases in which English Judges of eminence have 
been thought to fail in discerning the true principle of charitable 
uses, are Morrice v. Bishop of Durham, 9 Ves. 399, 10 Ves* 522; 
and Brown v. Teale, 7 Ves. 50, note (a) The first, decided by 
both Sir yf. Grant, and Lord Eldon, is it appears to me per- 
feetly defenciUe. It was a gift in trust for such objects of ** be- 
nevolence and liberality" as the Bishop of Durham should ap- 
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prove; and the objection to it was, not- that it did not include 
ofgecU of charity ^ but that it included more, and was therefore 
bad for uncertainty of purpose. The trust was indivisible, and 
in part not a charity. Liberality it was said might include an 
exhibition of pictures,, the establishment of a cabinet of natural 
history, or an anatomical exhibition, as formerly the combats of 
gladiators were so considered. I do not admit that a trust for 
objects of benevolence wadliberality would be sustained in Penn- 
sylvania. 

Brown v. Teale arose upon a trust for purchasing and dispos- 
ing of such books as might have a tendency to promote *^ the 
interests of virtue and religion, and the happiness of mankind/' 
to be executed under the superintendency of such persons, and 
under such rules and regulations as Chancery should decree or 
order. It is difficult to see why this was not a charity of reli- 
gion, in the established English sense. Lord Thurlpw thought 
otherwise, — but it is clear that neither Sur W. Grant, nor Lord 
Eldon concurred with him. 

In fine, the true characteristic of charity, is the certain pur- 
pose of relieving the poor anxl distressed, upon the principle of 
duty — ^the celebration or propagation of religious worship^ — or 
the promotion of grave public interests, such as education, the 
suppression of crime and immorality, and the advancement of 
the general . public weal, in modes and forms that embrace all 
classes of society. Uncertainty oi individual object at the time 
of the gift, is a characteristic of charity, so that the personal or 
individual certainty which the bill requires, is fatal to it; and 
if there be any thing in the form of the donation to direct the 
gift to an individual, that individual must be bound up with a 
general class, so as to prove that the aim of the giver is general 
and not personal, or the gift becomes an ordinary disposition of 
property, and not a charity. 

Having thus refuted the general principles, or rather the 
popular prejudices, which the complainants have stated in their 
bill, as objections to charities in general^ I come now to the par- 
ticular consideration of the uses for the Girard Orphan College;. 

The complainants assail them on two grounds. 1. That the 
city has not capacity to take by devise, or to take such a trust 
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in any way: an4 therefore that the use faila for want of a com- 
petent grantee. ' 2. That the uses themselves are bad. 

It is an abandonment of all that has been held in England 
from time immemorial, to make a point, that the incapacity of 
a trustee has any effect in equity to defeat the trust; but the 
objection m;iy "be readily answered upon other grounds. 

1. As to the incapacity of the city tp take by devise. 

The English Statutes of Wills, 32 H 8, c. 1, and 34 and 35 
H. 8, c. 5, nevqr extended 'to Pennsylvania, npr had any opera- . 
tioil within it, evienfor an hour. The exception of corporations, 
contained in thfe last statute, "The Statute of Explanations," is 
and always has been unknx^wn to our law. ' ^ ■ 

On the 25th of April, 1682, William Penn, while yet in Eng- 
land, estaWished a frame of government for the province, an4 
on the 6th of May following, he, with certain 'of the purchasers 
under him, agreed upon certain.laws,' known among our ^collec- 
tions as "The Laws agreed upon in England,!' to be fiirther ex- 
plained and confirmed in Pennsylvania by the first Provincial 
Council that should be held, if they should see meet. 1 ProudPs 
Hist. Penn:, 196. 

Law 15 is in these words: "That all Wills in writing attested 
by two witnesses, shall be of the same force as tolands, as other 
conveyances, being legally proved within forty days, either 
within or without the said province." . Weiss ^^ Brockden^s 
Edit, of the Laws, App. 1.* . ' 

The "6rreae Law^^ enacted at the .first Assembly, held at 
Chester; (Upland,) on thie 7th day of thelOth month (December,) 
1682, which contains sixty-two chapters or laws, adopts the pre- 



* 7he copy of tbese laws in my poss^ipn has the imprint' of '* Philadelphia, 
Printed by Peter M41Ier & Co., 1763.'' It was examined by a committee^ of the 
Assembly, Joseph QaUoway, Joseph Fax, and Thoinas Leeeb ; and by their report 
entered on the journals, which appears immediately after the title, page, it is stated to 
have, been printed by Ijewis Weiss & Peter Miller, ^lid compared with and corrected 
by the original rolls and records by the said Lewis and Charles Brockden, then Mas- 
ter of the RolIs« I have known it cited as 'Peter Miller's edition of the laws. A 
maniiiscript entxy on my copy calls it Weiss'^ Brocl^den's edittop, and so I have 
dted it; It is valuable for several old laws not to be found in other editions, aiid 
especially for many of the proceedings in the Privy Council of England, repealing or 
disallowing certiun oi the (jaws of the Provmce, According to the 7th section of the 
charter. 

5 
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ceding law i^reed apon in England, as chaptcbr 45, and nearly 
in the same words : ''That all WiiU. in writing attested by two 
sufficieni witnesses, shall be of the same force as to lands as 
other conveyances, being legally .proved within forty days, either 
within or without the province." Weiss 4r ^ APP^ ^' 

This law declared both the mode of proof, and the force and 
effect of a Will of lands. It contained no exception as to testa- 
tor or devisee, or as to the quality or tenure of the estate. Who- 
ever was compe^tent to make or accept a conveyance of lands, 
was by force of this law, competent to make and accept a de-* 
vise of them. 

The law remained in force until the year 1700. .On the 1st 
of .June, 1693, it was described with other laws in a proclama- 
tion of Gov. Fletcher, as noi haying been disallowed by the 
crown, and as then being in force generally. Weiss 4* B. App. 7. 

The power of a testator over his estate within the province or 
territories, was in the meantime abridged by an Act passed in 
1683, which, in case he left wife or children for whom an equal 
provision was not made elsewhere, gave one-third to 'the wife, 
i^nd. One-third to the children equally, and the other third "as 
the testator pleaseth i" and in case bis wife was deceased before 
him, two^-thirds to the children. Wem ^ B. App. 6. But this 
restraint upon his power, was removed by an Act of the same 
date with Gov. Fletcher's proclamation, 1st June, J693. Weiss 
^ B. App. 9. 

In 1700, the Governor and Assembly passed "An Act con- 
firming .devises of lands, and validity of nuncupative Wills. It 
enacted "that all Wills in writing, wherein, or whereby any 
lands, tenements, or hereditaments within this province or terri- 
tories, are or shall be devised, shall be as good and authentic 
in law (according to the tenor thereof,) as any other convey- 
ance for granting of such lands apd premises, whether the -said 
Wills bp made, within or out of this province or territories. Pro- 
vided the sfime be legally proved within this province or terrir 
tories withia si;x months after the death of the testa tor,or within 
eighteen mpnths, if the devisee live out of thi? government." 
Weiss if B.App. 1$. This law was disallowed by Queen Anne, 
in council, on the 7th February, 1705. Weiss ^ B.18. 
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Immediately after the disallowance, the OoTernorimd Assem- 
bly passied the A6t of 1705. ** An Act concerning the probates 
of written and nuncupative wills, and for Confirming devises of 
lands," which continued in force In all points up to the tim^ of 
Stephen Girard's death. It enacts *' That all Wills in writing, 
wherein of whereby any lands, tenements, or hereditaments, 
within this Province, have been, are, or shall be deidsed, being 
proved by two or more credible witnesses, u^n their solemn.af- 
firmation, or other legal proof in this province, or being proved 
in the Chancery in England, &c., shall be good and available in 
law, for the granting, conveying, and assuring of the lands Or 
hereditaments thereby given or devised, as well as pf the gpods 
and chattels thereby bequeathed*" Weiss ^ S. 23; I SmUVs 
Laws, 33. 

The objection made fltid repeated in the Bill, that the city caa- 
not take by devise, is therefore altogethier untenable, unless there 
is a restraint in the charter of the city ; and there neither is now, 
nor ever has been any such restraint whatever. The charter by 
William Penri, dated the 25th of October, 1701, says that the 
Corporation " at all times hereafter, shall be persons able and 
capable in law to have, get, receive, and possess, lands, tene^ 
ments, rents, liberties, jurisdictions, franchises, and heredita- 
ments, to them and their successors in fee simple, or for term of 
life, lives, years or otherwise, and also goods, chattels, and other 
things of what nature or kind, without any limitation." Weiss 
4* B. II. And the present Act. of Incorpoi^ation, passed 11th 
March, 1789, says, " That they and their successors, shall at 
all times forever, be able and capable in law to have, purchase, 
' take, receive, possess, and enjoy, lands, tenements, and heredi- 
taments, liberties, franchises, and jurisdictions, goods, chattels, 
and effects, to them and their successors, forever, or for any 
other or less estate ;" — alfto without limitation* 2 Smith's Laws, 
463. \ 

Of as little weight as this objection, Is another, that the city 
18 incapable of holding real estatib, by tW statutes of JMbrCmntn. 

It is not admitted that the English statutes of Mortmain have, 
or ever had, any operation in- Pennsylvania^ There is neither 
judicial decision nor legislative declaration to that efltet, until 
the act of 1833, which was an occasional menace to foreign 
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o<Mr[i6ration8 interfering with the coal minenr of PennsylTania, 
and has too much of temporary policy in- its aspect, to entitle it 
to consideration as evidence jof the law. The opinion of the 
judges, who in 1808, reported certain of* these statutes as ex^ 
tending, is a much higher authority — ^but it is still far short of 
judicial authority. No one goes bef6re me in veneration for the 
excellent, i^agisrtrate ii^ho was then at the head of the Supreme 
Court of Pennsylvania; and no one is better able to speak to 
his disinclination to the task allotted to him, for reasons which 
the report itself but imperfectly discloses. Nothing would have 
induced him to Undertake the responsibility of the duty, but the 
ci:itical position of the judicial departiaiient at that time, exposed 
for some years before to a stnHig popular eflfort to break it down, 
and from which, mainly by his appointment to office, it was then 
by slow di^rees recovering. . He was himself heard to say, that 
the weight of the report, did not exceed that of a respectable 
private opinion, conscientiously given^ without the benefit of ar- 
gument by. counsel. It is not regarded as higher authority by 
any of the State tribunals. Statutes omitted in that report, have 
been held to extend, by subsequent judicial ,deci^ion ; and it 
seems impossible to imagine upon what ground the statute of 
23 jS 8, c. 10, called a statute of Mortmain, but in truth only 
a statute against superslitumn u^es, has been held to have any 
operation in a community of universal religious toleration. If 
it was ever in force, it was undoubtedly repealed by 'the first 
c(»istitution of the Commoniyealth ; and it was never admitted 
to he in force inthe Colony, although the CroWn intolerantly 
pressed upon th^ colonists, a doctrine drawn from its enact- 
ments* 

No act of Parliament made before the settlement of the Pro- 
vince, was extended to it,. unless by act of Asitombly, adjudica- 
tions of courts, or established usage; Morrises Lessee y. Vwn," 
deereUf 1 Dizll. )S7 ; Respub. v. MescOf 1 DaH. 73 ; and if it be 
true, as I suppose it to be, that there can have been no estab^ 
lished usage extending the statutes of Mortmain, since there has 
never been a case of escheat or attempted escheat in Pennsyl- 
vlmia for a violation of them, then it must be admitted that all 
the grounds on which such extension can be asserted, have en- 
tirely failed. . 
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The question is of too little importance in this case to justify 
an argument upon their general unfitness for any of the Ameri» 
can colonies. The object of these statutes was entirely local, 
and their policy feudal. , They were the fruit «of aristocratic 
jealousy/ or rather of an aristocratic passion for land, that has 
prevailed in England since the conquest and before. If Penn- 
3ylvania has adopted them, she alone has done iso of all the 
States in th}s Union. 4 Dane's Ahridg. 6, *cc. 1(J; 2. Kent's 
Comm. 2^2r . She is alone, among alt those that liave been colo- 
nized from England. It is certain that Sir IV. Grant held that 
they do not extend io Grenada, Attorney-General v. Stewart, 2 
Mer. 143 ; and Lord Camden, when Attorney-tjeneral, gave 
his opinion that they do not extend to Jamaica. 3 Jdadd. 'Chan. 
Prdc. 61, note q. I m^y adopt the argument of our learned op- 
j^nent (Mr. Webster,) who asserted their non-extension to any 
of the Colonies^ m Society v. ^eyy Haven, 8 Wheat. 47^ More 
decisive answers to the objection remain. 

i. The statutes do not make voi^ a conveyance in Mortmain, 
but only expose the land to forfeiture by the entry, of the Lord 
or State. A corporation can without license take., though it 
cannot hold indefeasibly. Leizure v.'Hxllegas,! 8. ^ R, 313; 
Runyan y. CosterU Jjessee, }^ Peters, 1.32. The rule is the same 
in England. " Shelford^on Mortmain, &. 

2. These statutes do hot, and neyer did, extend in equity to 
charitable uses. Mr. Cruise, in his digest, a work of great ac- 
curacy, says,. " In consequence of the several statutes of Mort- 
main, all corporations have for a long time beeo incapable of 
taking lands ^by deed, without licenise from the crown. But a.8 
these statutes did not extend to charitable usex, Jands might sti|l 
be given for the n^aintenance of a school^ hospital, or other pur- 
pose of that nature.*' 4 Cruise, 25, sec 43; Tit. 32,' Deed. 

This is not the effect of 43 Eliz. as I shall show more at large 
hereafter. Sir Francis Moore is express — " If a feoffment be 
made to a dean and chapter to perform a charitable use, it is 
good, though they cannot be seized to another man's use." Duke, 
133> Bridgntan's Ed.; Skinner's case, 24 Eliz. Moor, 129; 
Partridge v. Walker, 37 Eliz., Duke, 360 ; Messenger y. Mayor 
of Gloucester, M Hen. YUL Tothill, 58, are all to the same 
effect. 

5* 
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3. The charter of the city of Philadelphia, is an unlimited 
license to take and hold in Mortmain. This appears from the 
^rts of the Act of Incorporation, which I have already cited. 

The more strenuous objection of the complainants, is th^t the 
city cannot be a trustee ; and it begins with the very doubtfid 
position that a Corporation could not at the common law be 
seized to the use of. another. But it has never been decided that 
such a seizin could not exist. .There are dicta both ways. 
Brooke's Abr. 338, Feoffment to Uses, pi. 10, is in favour qf it. 
The same book, 339, pi. 40, says that the better opinion is that 
a Corporation can take only to their own use. On the other 
hand it ti^as said by the whole x^ourt in Holland 4* Bonn's case, 
39 Eliz. 2 Leon. 121, 3 Leon. 175, that a Corporation may con- 
vey by bargain and. sale. It wa^ objected by counsel that a 
corporation could not convey by bargain^nd sale, because they 
coul^ not be seized to the use of another ; but the reporter 
says— '< the court utterly rejected that exception as dangerous, 
for such was the conveyance of the greater part of the posses- 
sions of monasteries." ' 

Lord Bacon, whose reading is most frequently feited as an 
authority against the capacity of the Corporation, is very brief 
upon this point. He cites no authority whatever, though Jn other 
parts his essay is almost incumbered by them ; and. he is so illo- 
gical as to assign as his chief reason against the seizip, the letter 
of th6 statute of uses, ** which in any clause in which it speaketh 
of the feoffee, resteth only upon the word person, but when it 
speaketh of the cestuy-que-use, it addeth person pr body politic;" 
which, if it proves any thing, proves only that the statute would 
not in the case of a feoffment or other conveyance to a Corpora- 
tion to uses, transfer the possession to the use, but would leave 
the iise as it was before. Sir Edward Sugden has investigated 
the point with his usual le.arning and perspicuity in his edition 
of Gilbert. Gilb. on Uses, 7, note (1.) . 

The inquiry into this head of uses, however, is useless. It is 
an artificial question, in a very artificial chapter of the law, and 
at this time not. of the least practical importance. The meta- 
physical disquisitions of our forefathers in the la^, perplexed 
this head of jurisprudence with endless refinements and subtle- 
ties. ^* A thing, that was neither ^'ux in re,, nor jus ad rem, nor 
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a tru9t issaiqg out of land, but as a thing ot>llateral| annexed in 
rprivity to the estate, and to the person touching the land," was 
very, likely in due time to tie itself br be tied into knots, wbicb 
nobody could untie, and which the sword of the statute was 
very wisely applied tp cut. If contrary to^the intention of the 
statute, trusts havQ been raised from the grave of uses, it most 
..at le$st be agreed that in their new existence they are* vastly 
more honest, more intelligible, more. manageable than they were 
in their old. Lord Coke could ar^ue in Chudleigh*s cage, that 
*^ it is' absurd to. say that confidence and trust can be reposed 
in land^ which wants sense, and which in regard of sense is in- 
ferior to brute beasts ; and it would be less absurd to say that 
beasts may be trusted, who have sense and want reason, than 
tihat land should be trusted which wants, sdnse and reason also ;'* 
1 liep. 127, a.f but that.excellent faculty of common sense;^ and 
that grea.t sharpener of it, long experience,, have dismissed the 
argument as one of the ^' follies of the wise ;" and in giving their 
confidence to land, more than to any thing under Heaven, and 
by fastening trusts to the land, Chancellors since the statute' of 
uses hietve done more to give stability to property and to social 
happiness, than the metaphysics of the fifteenth and sixteenth 
centuries ever did before it. 

With the exceptionof a short pei^iod after the statute of uses, 
the capacity of a Corporation to take a trust has never been 
doubted. Xibrd Bacon argiied against it in the case of Sutton^s 
Hospital, 10 Rep. 23; h\x\. Lord Coke says of his objections, 
that ** they were not worthy to be moved at the, bar, nor re- 
membered on the bench," and the Judges decided against them 
all. The grounds generally taken were, that there was.no 
ground of confidence in an artificial person, and no mode of com- 
pelling the performance of the trust, and that it was n6t within 
the scope, nor for the end of the incorporation. There never 
has been a difficulty in regard to compelling performance by a 
CorporsLtion^ since Salmon v. Hatnbro^ Company , 1 Cha. Ccu 
204, which was in 16*70. Attachnient and sequestration, 
whether of the indjividuals and of their property, or of the cor- 
porate estate, dismission from the trust and subatitution of other 
trustees, are enou^, and there are none other in the case of 
private trustees.-, No end or scope of tiny Corpprationxiem be 



56 

perrerled or disturbed by a trust The corporators are indivi- 
duals, and Chancery puts confidence in them as such, and deals 
with them as such; and their capacity of succeeding one to 
another, or in other words, the successiotf of legal trustees, is 
generally all that the trust derives from the (Torporation, and 
this in no respect is an interfei^nce with the object of the char- 
ter. Wherever it doe^ interfere, it may be a reason with Chan- 
cery for decreeing the transfer to a competent trustee. It is 
iione for destroying the trust, or leaving it unprotected. Every 
Corporation like the city of Philadelphia can take, and that is 
sufficient. While they continue to hold for a valid trust, the 
trust cannot be wounded through their sides. Every such cor- 
poration has a sufficient power to hold, in order to support the 
trust at law, and that is an answer to an assault on their estate 
in any court. . 

The nsodern doctrine, that is to say the doctrine ibr two cen- 
turies, is clear to this effect. 

*^ The modern doctrine of trusts diflfers perhaps in no instance 
so essentially from the system of uses, as in the construction of 
courts of equity, upon the capacity or liability of persons to act 
as trustees." 1 8aund.(m UseSi94!6. 

" It was formerly held," says Cruise, bjut he does not say in 
what case, V that a. corporation' could not be a trustee ; but the 
niodern doctrine is that a corporation may hpld in trust for it- 
self, or for a third person!^ 1 Cruise, 403, TiU 12. TrvM, CK. 
1, Sec. 90. 

In lA/diat v. Fjach, 2 Vfim. 411, Lord Keeper Wright held 
that a charitable corporation were but trustees for the charity ; 
and he set aside a lease made by them contrary to a rule of the 
foundation, though the corporation had the> title in fee simple. 
It is the case with all corporations, that they kre but trustees 
for the persons interested under the charter. 

In The Haberdashers* Co. v. Attarney-General, 2.Br6. Par. 
Ca. 370; the company, who were trustees under a devise for 
the poor, and the maintenance of a preacher, and had abused 
the trust, in keeping from the pooi^ the full amount due them, 
and in selling the landsi in which they had invested the gift, and 
keeping the profit, the same Lord Keeper decreed the defen- 
dants, to set apart a proper amount of their own lands of iohe- 
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ritance, or to purchase asr much as would answer the charity^ 
and make up theibss. Lord Chancellor Somers, who had heard 
the cause ia an earlier stage, was no doubt of the.sam^ opinion: 
and the decree was^ affirmed in the House of Ldrdis. . 

The City of Coventry y. Attomejy-Greneral^ % Bro. Par. Ca* 
235, was the case of. a city corporation, holding a freehold estate 
upon a comprehensive trust, in part for twelve poor men, in- 
habitants of Coventry, forever,-^in part for young freemen of 
Coventry of good name, fame, and thrifty to be lent as a free 
loan for nine years, and then to be put out for such others — to 
continue in Coventry for forty-one years^ and afterwards to cir- 
culate yearly between Coventry and four other towns,^ forever. 

The Corporation of Coventry abusied the trust,, abd in conse- 
quence they were decreed by Lord Jteeper Harcourt to assign 
the trust to other trustees, an4 to pay the moneys repoi^ted due 
from them. The trust was assigned, but the money not being 
paid, a sequestration issued against their estate, goods and chat- 
tels, which continued for .seven years, when at length they 
raised money enough to pay the demand, and appealed to the 
House of Lords^ The decree was affirmed "; but so far were 
the Lords from holding that a city corporation could not be a 
trustee for the young freemen' of four other towns, as well as, of 
their own, that the decree was made without prejudice to the 
appellants applying 1x> the Court of Chancery according to the 
course of that court, for a , reconveyance of the trust estate as 
that court should think fit. And this was most clearly not 
within the statute of 43 JEKz.— for Coventry was a city corpo- 
rate then, and hlid been for a long period before. 

Perhaps a stronger case of the capacity of a city corporation 
to act as, trustees for a charity that does not concern their city 
at all, is the choe o( Atiomey-Oeneral v. City of London^ 3 Bro. 
Ch. Rep. 171. The Honourable Robert Boyle, by his will, 
dated I8th July, 1691, directed that the residue of his personal 
estate should be disposed of by his execUtors> for such charitable 
and pious Uses as they in their (fiscretion should think^jfit, but 
recommended them to lay out the greater part for the advance- 
memt of- the Christian religion. The executors agreed to lay 
out £5400 in the purchase of the maiior of Braflferton,' in the 
county of fork, with a view to grant a rent charge of dBM) out 
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of it, to be- paid to the corporation for the propagation of the 
gospel in New England, and parti adjaicent, for religious instruc* 
tion in New England ; and subject to that charge to convey the 
estate to the city of London^ in trust, that the surplus r^ts 
should be applied to the advancement of Christianity in Vur- 
ginia, as the Earl of Burlington and Bishop of Durham for the 
time being should direct. In 1606; the Court of Chancery 
decreed that the Mpinor should be so conveyed to the city of 
London, and the conveyance was made ; and after the Revolu* 
tion in America, which, in the. opinion of Lord Thurlow, had 
terininated the former scheme of charity, he ordered the master 
to propose a new scheme — ^still continuing the trust in the city 
of London. 

The effectual manner in which Chancery deals with a corpo- 
ration trustee, is shown by Dummer v. The Corporation of 
Chippenham^ 14 Ves. 245. The bill stated^that'the corporation 
was seized of a messuage, in Chippenham, and also of tWo rent 
charges secured on lands within the borough, for the support of 
a free school, for the education of twelve poor boys born in the 
town, and that the appointment of the schoolmaster was in the 
bailiff and a majority of the burges.ses: and that the plaintiff 
had been regularly appointed to that office, and had held it 
for many years. Ti^ bill further stated, that the plaintiff 
had been deprived by a resolution of the bailiff and a majority 
of the burgesses, in consequence of a scheme formed and entei^d 
into for that purpose, by five of the defendants, in which num- 
ber the bailiff was included, and in which scheme they were 
actuated by resentment and party spirit against the plaintiff, iii 
consequence of a vote given by him 'at the last election for 
members of Parliament, against their wishes, and not by. any 
. view to the benefit of the dharity. The bill prayed that the 
bailiff and burgesses might, in their^ corporate capacity, answer 
the matters in the usual vray, but that the five defendants 
particularly named in the bill, might answer upon oath ; and 
prayed for relief and an injunction. The five defendants de- 
murred, on the ground that no titl6 to the discovery viras 
sho^n against them. Lord Eldon, said, ** If these persons, 
trustees of a school for a chdritable purpose, were acting as 
i)idrriduals, this court would have no difficulty in dealing 
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with theiOy and there is no donbt the court will compel a corpo- 
ration who are tmntees, to act as tb^y ought'* ** A corporationy 
as an individual, with such a, power over an estate devoted to 
oharitabte purpobes, would in this court be compelled to exer- 
cise that power, not according to the discretion of this court, 
but not x^orruptly. A trustee of either description, a corpora- 
tion or an individual, cannot be permitted to act corruptly in 
the execution of a trust'' <' The question upon this case is, ' 
whether this court can entertain a bill against these individuals- 
as parties, to obtain a discovery, whether through their means 
so manifested, there was such an abuse of the discretion vestied 
in the corporation, as this court will reform. Upon the whole, 
my opinion is, that this is a case, in which the court will call 
upon individual^ under such^ circumstances fcH: an answer." 
l)einurrer overruled. 

CThe capacity of a corporation universally to be a trustee, has 
np^Tvpassed into an elementary principle. 1 Sound, on VfeSf 
349; WUlis on Trustees, 31 ; Lewin on Trusts, 10, II ; 2 Tko- 
mas Co, Litt. 706, note : Penn v. Lord Baltimore, I Yes. 458; 
Attorney-General v. Foundling Hospital, 2 Ves, Jr. 46 ; Green 
V. Rutherfortk, 1 Ves. 467. No matter who are trui^tees, the 
power of the court operates on them as. trustees; and though 
a QoIIegiate body, will compel. them to execute it as private 
|)ersons, and will dismiss them if they abuse it. Mtomey^Chn'^ 
eral.Y.^ Clarendon, 7 Ves. 499; Aitofnetf^General v. Utica Ins. 
Co.9 2 Johns. Chan. Rep. 389.. 

This ride is a necessary consecjuence of well settled principles. 
No deed or devise is. absolutely void, where there is a capacity 
to grant and to take, uhles? a statute declares it so. The corn- 
mop law has no. such etkcU What then is the necessary con- 
sequence of a devise to a corporation capable of taking, even 
though incapable of executing the whole trust ? Certainly it is 
that the corporation is nevertheless a truMee'for some purpose, 
and not the absolute owner-^a trustee to convey the legal es* 
tate tosuch as can execute the trust, or as are. entitled to it. 
The argument of the claimants has the rare consistency of de- 
nying that the city can take in trust, and at the same time 
asserting that the court is bound to decree that the city is a 
trustee for them. If the city would be a tru^ee fpr them 



60 

if the tFcust Atore bad, she must be a trustee for others, if the 
trust is good. The question is the validity of the trust, and not 
the capacity of the trustee. If a debt, secured to a corporation 
by mortgage, or pledge, or deed of trust, is paid, is. it not ex- 
travagant to say that the creditor is not a trustee of the secui* 
rity for the debtor ? Ii^ it not absurd to say so in a court of 
equity ? Is the trust to perish in this court, the foster-mother 
and nurse of trusts 7 No, the principle is necessarily and uni- 
versally true, that whoever owns the legal estate for a trust 
distinct from that ownership, be it corporation or private per- 
son^ be it capable or incapable of executing, the tfust in all 
points, is a trustee fojr the equitable owner — a trusts to protect 
the trust— a trustee, .at all events, to trsmsfer the estate to such 
as will and can protect it. 

All this is said, and it is a sufficient answ;er to the complain- 
ants* exceptions, without adverting to the peculiar position of 
the city in regard to the trusts for the Orphan College. The 
. trusts of Mr. Girard's Will have a particular relation to the 
corporate powers and interests of the city. They directly and 
immediately promote the objects. of the corporation; anpl there- 
fore the power of executing them cannot be denied, whatever 
may be the general rule, 

The City of Philadelphia is a^ great Commonwealth; and the 
powers of the Corporation, for her good and the good of her 
citizens, are under no restraint but that of not violating the 
constitution and laws of the State. The Mayor, Aldermen and 
Citizens "have full power and authority to make, ordain^ con- 
stitute and establish such aiid so many laws, ordinances, regu- 
lations and constitutions (provided the same shall not be repug- 
nant to the laws and constitutions of this Commonwealth,) as 
shall be necessary or convenient for the government and welfare 
of the flaid city." Act of March 11, 1789, 2 Smith 162. This 
power extends to all the declared objects of the charter, "the 
suppression of vice and immorality, the advancement of the 
j)ublic health and order, and the promotion of trade, industry 
and happiness." The maintenance and education of her poor 
orphans, is an object entirely cognate to all the recited purpo- 
ses. It is the duty of every such city. In the Mayor v. EUiotty 
3 Raw. 170, the point was settled by the Supreme Court of 
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Pennsylvania. The bity holds and* executes under that decision 
a trust for the indigent Lame and Blind of Philadelphia and its 
neighbourhood/ This decision concludes the matter. It. is no 
longer an open question. A like power, for affinity of object, 
was held to belong to a school corporation in Trustees of PkU'^ 
lips^' Acad^yy: Sxngy 12 Mass. 546. -A ehurch corporation 
without doubt may be a trustee for the distnbtition of bread to 
hej^ poof.^ Witman v. Xca?, 17 8er. ^ Raw. 99. , . 

The City is moi-eover by Mr. Girard's Will, a trustee for her 
own> citizens, to the extent of the whole of his vast estate, after 
providing for the Orphan College; The legal estate iis irrevo- 
cabljr vested in them for that purpose at least. It can never be 
taken from them; and if the execution of the orphan trust is 
regarded merely as the pride which the Corporation pays for 
the benefit to the city, it is a duty property assumed. 

And finally, all controversy on the point is precluded by the 
sanction And confirmation which have been given to the per- 
formance of the trusts by the city, in the two Acts of the Le- 
gislature of ^Pennsylvania, of 24th Match and 4th April, 1832. 
Ordinances of Corp. 93, 08. The last act authorizes the Coun- 
cils of the City " to provide l^y ordinance Or otherwise for the 
ejection or appointment of such officers and agents as they may 
deem essential to the due execution of the duties and trusts en- 
joined and created. by the Will of Stephen. Girard." This is 
equivalent to a direct previous authority. Society v. Toton of 
Pawletf 4 Petersy 502. If there is any defect in the charter, 
any want of authority in the Corporation to assume this new 
responsibility, by ^hich the corporate estates may be preju- 
diced, find wliich a CQurt of chancery might regard as requiring 
a transfer of the trust, this Act is Ian answer to it. It is of no 
avail to argue that the substratum of the trust in this case is the 
corporate character of the city— that if that fails, the trust itself 
foils — and that if the city could hot execute this powier at the 
^nstantof the testator'^s- death, she n^ver can subsequently ac-^ 
^ quire the power from any source, so as to revive the trust for 
the charity. The argument is incomprehensible. .If it be meant 
that the trust fails if the city cannot take, and^th^t this was 
Mr. Girard'^s intention, it is an inference without either a word 

in the Will, or a principle of equity, to sustain it. There is not 
6 , 
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a clause of th^ trust that cabnot be ezecat^ by a court of 
chancery itself, or by persons appointed by it The case of the 
Attorney 'General V. Whorwood, 1 Fes. 634, has no application. 
That case decided, if we can gather what it did decide, that a 
charitable use was wholly void, because the principal use that 
was the foundation of the whole, and was inseparable. from the 
rest, was vpidy-r-namely a. devise of the surplus of the testator's 
personal estate and of his house at Denton, to be occupied for- 
ever by a fellow, who was to live hospitably therein, and some- 
; times to give entertainment to the poor, to distribute cordials 
and drugs^to them when needful, .and to give them some books 
and pamphlets of good morals and piety. It was objected that 
this was not a charity at. all — that the testator meant only.to 
perpetuate his name, house and furniture^ and that thte regula- 
tions appointed by him were contrary to the Constitution of 
University College, so that the gift of the real estate failed, and 
of the personal as .dependent upon it. . To make it applicable, 
the Chancellor should have held part Or the whole of .the use to 
be void, because the legal estate was bad, or the legal capacity 
of the trustee deficient. That would have been a case of the 
first impression. It vvould have been in direct conflict with 
all that was ever held before, or has been since, held, upon the 
subject. - In Sonley v. The Clock-Maker^ s Company ^ .1 Bro. 
Cha. Rep. 8], where a devise of real estate .to the Corporation 
was absolutely void under the statute of Wills, and the trust in 
remainder was' to sell and distribute the proceeds among ^ the 
nephews and nieces (^the testator, so that it was not a case to 
be assisted by^ fayour to charities, nojr by the 43 Eliz. — the 
courjt said the trust was fastened to ^ny estate the law would 
raise on failure of the trustee ; and the heir was decreed to be 
a trustee to the uses of the will. If a testator shall hold this 
language, that if the Corporation to whom it is devised, cannot 
take his estate, and execute it in all and every point and par- 
ticular, by the corporate powers she possesses at his death, then 
the trust shall cease to exist and be extinguished, I will not say 
that his absurd wish may not be carried into effect; but short 
of that, I deny that the legal estate can in equity be regarded 
as the mbstratum of the lise^ in any such sense a^ by its own 
failure to destroy the use. The notes to Attorn^-General t. 
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Whortpoodf in BelVs Supplements seem to leate it doubtful, 

, whether Lol*d Northington held the trust of the real estate to 

^ be Void, under' 9 Geo, 2, c. 36, because th6 College could not 

/ take the use, and the bequest of the personal to be void, as a 

^ dependence, or whether the ivhole charity was bad, as only 

"ad bibendumet edendum." The formef is the most probable ; 

and certainly if t^e College cotild not take under the exception 

in that statute, the devise Of the real estate was void by the 

enacting clause. 

' Having thus turned aside these* assaults upon the legal estate, 
I come to the main qqestion — the validity of these charitable 
uses ; and the: positions I shall endeavour to maintain, are the 
following : 

I. That such uses as these in Mr. Girard's Will, are good and 
lawful uses by the common law of England, which is the. com- 
mon law of Pennsylvania. 

II. That the city being in complete possession, nothing more, 
is necessary! The city wants no remedy, either at law or in 
equity; and it is of no present importance, therefore, whether 
such a remedy can or cannot be had, when it is wanted. 

III. That such trusts are, however, entitled to protecti(m in 
equity, upon the genera! principles of equity jurisdiction, which 
Iprotect all lawful trusts, whether there be a trustee or not. 

IV. That they in fact enjoyed this protection in Chancery, 
before the 43d of Queen Elizabeth, by the original jurisdiction 
of that court, and have enjoyed it ever since. 

y.-That the 43d of Elizabeth is an ancillary remedy onlyt 
long since disused in England by reason of its inconveniences; 
and supplied by Chancery, not as an usurper upon, the statute, 
but as the rightful original tribunal for such trusts.' 
* VI. That whatever the 4^d of Elizabeth imparted to the law 
of charities, be it more or be it less, except, the mere remedy by 
commission from the Lord Chancellor, or Lord Keeper, has been 
thoroughly adopted in Pennsylvania from her earliest day, to- 
gether with the great body of the equity code of En^and ; aiid 
that the same is true of nearly all the States of this Union, who 
have adopted the samie principles, imd abide by them in their 
adjudications. 
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M auei, by <A«| common lew of England, whi/ch \i$ the mmm&m 
law of Pennnfivania. 

This may be shown by historical proofs, by the opiiiiODS of 
learned jurists, and by judicial decisions. 

IbsTOBiCAL Psioova.— Charitable uses preceded uses of land 
b^ several centuries. The latter firdt became common in tho 
reign of Richard 11., which began in 1377); but they are refer- 
red/ to as existing in Ireland in the reign of Edward IL, which 
began in 1307, and cwtainly existed in 1334, the 8th of Edward 
III. 3 Reeve^ 171. They, hftve little in common with pious useSf 
and th<B fatter are never confounded with them, but to the effect 
of producing spurious opinions. Charitable nses were settled 
at common law long before the earliest of these dates, and .doubt- 
less fixHn the first dawn of Christianity in England. Books of 
reports did not speak of them at that early day, for there were 
no such books. The year books begin in regular series only in 
the reign of Edward II. ; but charitable uses were established 
in one remarkable form, before, and long before that time, by 
the devotion of all intestate personal property to them, except 
the^reasonable parts of.wife and children. If a man made no 
disposition of the part that was testMe^ the king by the old law 
took the goods as parens patricB^ and general trustee of the 
kingdom. Afterwards in favour of the church, the trUst was 
committed to th^prdfftes as of better, conscience than kymen, 
and knowing best what pious uses would benefit the soul of the 
intestate. 

; The trust of the Ordinary, was to dispose of them ad pias 
causasf in other words to charitable uses ; though the author of 
the Commentaries on the Law of England, took so narrow' a 
view of the subject, as to hold that this meant ^' in charity to 
the poor, or in such superstitious uses as the mistaken zeal of 
the times had denominated pious." 2 Bl. Camm.. 494,. 499; 
PorUns, sec 486; G^aiiinZ/e, /. 2, c 5. The meaning of this 
llilguage extended much fartlier. 

That the uses were sometime what a Protestant would eall 
superstixitms, may be admitted ; but besides charity to the poor» 
the words included many charities of the same kind which the. 
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statute of 48' Mix. expressly sanctions ; and indeed the descrip* 
tion in thi^t statute is but an expansion of the old rule in intes- 
tacy. The Provincial Constitutions, vvhich, with the consent of 
the realm, ruled this matter, and especially the Constitutibps of 
Archbishop Strafford, ordained the distribution of the intestate 
goods to be made " ad pias cqusaSf et personis decedentium con- 
sangiiineiSf servitoribtts^ et propinquts, seu aliis, pro defunctorum 
animarum salute.^*] Any person who was an object of coolipas* 
sion, an orphan, widow, or pauper, destitute of support from 
himself— ^those rendered Infirm by diseitse or age, being also 
poor — the watching of a city^r-the repairing. of bridges, roads, 
walls, and ditches of a city or castle-r-the ornaments and fabrics 
of churches — lights, anniversaries, and incidents relating to 
divine wor&hip — these were all included under pia ca^tisa. 4 
Meeve, 80. Lyndwopd, who was official principal to Archbishop 
Crhicheley — 1414 to 1443^— expresses them all. Lyndwode'a 
Provindalef 160, d.; 4 Reeve^ 117. 

^A gift pro animct^ which is so generally, with a sneer like 
Blaclsstone's, put down;to the account of superstition, was of the 
same description, and applied in like manner as a gift ad pia$ 
amsaSf that id, it comprehended large and liberal charities. 4 
Reeve^i 80. . \. v 

Gifts pro emendandis forefacHs et pro nude ablatiSf that is^ 
for atonement of injuries, were deemed to be of the same kind* 
and were disposed of in like manner. &. 

Though this was canon law, it yras also the law of England, 
**per consensupi regis et suorum procerum ab antiq^o;"Bnd 
. by the statute 25 if. VIIL c 19,«ec 20— the authority of these 
canons and constitutions, not being repugnant to the laws of the 
realm, was continued in force after the Reformation, until they 
should be revised by a commission authorized by that statute — 
which revision never took place ; so that the distribution ad pia$ 
catksasy continued to be the rule in intestacy, except where spe- 
cial custom, ruled otherwise, until the statutes of distributions^ 
22 & 23 Car. 2, 29 Car. 2, c 30. ; 

Even children got nothing of this intestate part, except as 

charity ; and they were postponed to the .poor and to several 

other pious uses. The order c^ distribution viras : I. Ad piqs 

cawas^ comprehending all th^ particulars I have stated. 2. Cqa- 

6» 
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Htngminei, Qbildren first* then lineal deioendanti, then tsolUter* 
ab, according to proximity. 3. The widow. 4» The propinqui^ 
either by blood or neighbourhood. j5. The alii, whd were«agaid 
the /Hwr,. first already providiec). for. Lynduxide, 180, & i. A;. ; 4 
ndcvCf ol. 

Damus^s case, Moore 882, 12 Jac. 1, 1614, is a strong case to 
show the force of this rule. An administratrix of her first hus- 
band, made a Will after her second marriagei- by which she be- 
qnefithed a debt belongiog.to him, partly for a charitable use, 
and partly for other objects. After her death, the debt not hav- 
ing been c<dlected, administration de bonis non was granted to 
tl^e estate of the first husband. The Aext of ku\ applied to the 
prerogative court to cancel the administration, and to give it to 
them; and the Judge made the parties compromise the maiteri 
and agree to distribute the debt among the. kindred of the .first 
husband, and the kindred of the first administratrix, giving 
nothing, to >the charitable u^e. Gommissiotters under the 4Sd 
jfHzabeih, established the charitable use, and their decree veas 
excepted to in Chancery. Lord Ellesmere confirmed the^decree, 
oa the ground that th^ children and kindred had no title in such 
a case, but by way of bliarity, and that the priority belonged' 
to the charitable use. His language is this : i' The goods Jn the 
hands of the administrator are all for charitable ^ses, and the 
office of the ordinary and admihi9tra.tor is to employ them in 
pioustises. The children Or kinidred have neither propei^ty or 
pre-eminence, but under 'the title ofCharityy and the prefer- 
ence ought not to ha^e beeni given to the kindred of the credi- 
tor before the charity, and still less to the kindred of the ad-^ 
i9inistratrix.'V 

It thus appears,^ that a systematic distribution to charitable 
uses, pf the same description as those in the statute of 4S JB/tz. 
was the rule of the common law in th^ case of intestateperson- 
alty. That it v^s abused by ordinaries' and administrators, is 
probal|;>le enough, but such an objection is futile. Theprinciple 
was there, grounded ^nd rooted, in the constitution of the com- 
mon law; and It would.be idle to ask whether a testator could 
have lawfully devised ^to charitable uses, the part that he might 
dispose of by will, when if he made no will, the law disposed 
of it in that way. 
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Butiiirtiler, the pdi^Jple, and even the foi^n of cUoritaUe 
uses, was engrafted upon the old EngliA tenurei o[ refd estate. 

By the ancient comnxHi law, a man could hot alien lands 
which came to him by descent^ without the consent of the heirf 
bat he might give a part of thiQm in frankalmoign or free 4ilm$.' 
Co., lAu* 94y h. Littleton says " such tenure first began in etd • 
Hme;'' and he died in 14dL Liit. Sec 133. 

The charitable use in this tenure^ viras to pray for the soul of 
the donor or his heirs if dead, and for their prosperity if living* 
Co. J^t 95, ft., 96, a. Litt. Sec. 13(5. 

The donee was dbliged of right to perfor;n this use; and the 
remedy, if it was not performed,' was before, the ordinary, or 
special visiter if .one were appointed, unless the king was the 
giver, and then it was in Chancery ; but it could not be reme- 
died by distress, because the amount was not certain. Idit. Sec* 
136, Co.LUt. 96, fiu . . 

Tenure by iivine service, andther of these temnres begun in 
eld time, was of this sort ,' — '^ as to say mass for the soul Qf the . 
giver every Friday— ^r, to distribute in alms to an hundred poor 
men^an hundred pence on such a day.*' Litt. Sec. 137. 

^ Qere is a charitable use open to all \he objections of the com-* 
plainants' bill. . If any charitable use can be cayed'* vague, 
uncertain and indiefinite,"' such as '' no existing or possible per^" 
son can have a vested right in, either at law or in equity,? it is ' 
this. . No one o^ the hundred poor men. could be ascertained 
eicept by selection and payment) and yet this, was certain 
enough for an old English tepure. It had moreover four reme« 
dies at law: distress and avowry by the lord; Co. Litt. 96, b^; 
n. contra formam cMationis under Stat. Westminster 2d, 13 
Edw. 1, c .41, 2 Inst. 456 ; a cessai)it, by the lord under the stat- 
ute of Gloucester, 6 Edw. 1, c 4, to recover back the lands, if 
the alms were withdrawn fpr two years : 2 Inst. 456, 2 Inst. 
295: and covenant upon the deed. Fitz. N. B. 483. Thechari- 
ty was a perpetual trust ; and the tenant could not prevent 
judgment in the cessavit by tender^ because the alms belonged 
to the poor, and not to the lord of whom the land was holden. 
2 /n«/. 460, (13.) 

There were many tenures of the same kind,. that is to say by 
divine service, to which different charities were annexed. Lord 
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OckB enutDerates some of them in BrueHtm^s coiCf 6 Rq>. 2, a. 
to show, that by reasoii of the favour extended to. them, if the 
lord purchased parcel of ihe land, yet the whole service re- 
mained; as "^ if one hcAda to marry a poor virgin yearly. : quia 
cpus chariiatis ;'* or ** to 'firid a preach^ in sach a charcb» or U> 
. t>rovide the ornaments of such a church : quia opus devotiqnu 
etpietatis.** He repeats the same in Co. LiU. 149, a. adding 
the case of a tenure pro c;;pere chariiatiSf '' to iHnd a poor boy 
apprentice." Brooke in his abridgment extends the cases still 
further. ' <' If a man, before the statute of Quia Emptores ter- 
rarunif had made a gift of land in fee to repair a bridge, or to 
guard a castle, or to. marry annually a poor virgin of'S, this is 
a tenure, and the donor may distrejrn and make avowiy, and it 
is not a condition." Bro. Abr^ 2d part. 261, Tenures 53. • 

CharitaUe uses have therefore these clear marks of their vali- 
dity, in the history of the common law, that they were the only 
objects of distribution in cases of ititestacy , and where the sup 
port of two English tenures, which Littleton says began in old 
tim^ 

Look now at the respect shewn to them in several of the dd 
English statutes, the' d^edaratory Zato, most plainly recognising 
them as valid, aiSd as worthy ot all favour. 

One. of the most striking of these statutes, is of a. date as early 
as 1394, the statute 17 Edw. 11. StaL 3. De Terris Templari- 
crum, 1 Pick. Stat. 385. 

The military order of Templars, having for good or bad rea- 
sons been spppressed in 1312, their landi, which were held of 
the king and divers other lords in the kingdom by the services 
of relieving the poor, maintaining hospitality, celebrating divine 
service, the defence of the Holy Land» and other services, were 
seized into the hands of the king and o^er lords of the fees, who 
challenged the lands, that they ought to revert to them as their 
escheats. Whereupon in a Parliament held in the 17th year of 
the king, '^ great conference was had before the king himself, in 
the presence of the prelates, earls, barons, nobles and great men 
of the realm, and others there present, whether the foresaid lords 
of the fees, or others which held the lands that were the foresaid 
Templars^ as is aforesaid, might retain them by the law of the 
rea/m, and with safe conscience. Whereupon the greater part 
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of the kinf^B cpuncil, as well the jiisttoes as other laj persoos 
being assembled together^ the said justices affirmed precisdyf 
thcit our lord the king and others, lords of the fees as aforesaid, 
might well aad lawfully by the lawi qf the realm, retain the fore« 
said lands as their escheats :" but they answered nothitig as to 
the** safe conscience :^\ and then the statute proceeds to say, 
that '' it: seemed good to our lord the king, the noblemen and 
others assembled in the same parliament, for the heahh of their 
souls, a.nd discharge of their conscienceSf that whereas the said 
military order of Templars was originally instituted for the de* 
fence of Christians,. and the universal holy church, subversion 
of the enemies of Christ and Christians; and canonized to the 
augmentation of the honour of God, and liberal alms-giving, the 
said lands, according to the wills of the givers, shall be assigned 
an d delivered to other men of most holy religion, to the intent 
the fruits, obVentiohs and profits of the saqie, may be converted 
and charitably disposed to* godly uses;" and* thereupon the 
statute enacted that all the lands which were of the Templars 
at the time of their dissolution, should be assigned and delivered 
to the order of the brethren of the Hospital of Saint John of 
Jerusalem, to.be held by the same servioes by wliich the Tem- 
plQfS held the same,'^as in relieving the poor, in hospitalities, 
in celebmting divine service) defence of the Hply Land, and in 
all other offices and services beforetime. due, by whatsoever 
names they be called, so always that the godly and worthy 
will oi the foresaid givers be observed, performed, and always 
religiously executed/' 

Anoth^ proof may be drawn from the uniform course of the 
English Parliament, in proBecuting the two great controversies 
which snccesisively engaged the attention of the Crown, from 
the beginning of Henry III. to the reign of Elizabeth — ^Mort- 
main and Superstitious Uses. 

The religious bouses drew too mu<ih land away from feudal 
services, for the pre-eminehce of the nobility and of the kii^ 
Superstitious^ uses fttiengthend too much the power of the 
Church of Rome and her clergy, for the security of the Refor- 
mation. Assaulti, increasing in vigour and severity, were suc- 
cessively directed against them both, until they &\U and wh^n 
they had fallen, it was oot difficult to perceive among the rui|is» 
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the wreck of many noble charities^ by which the kingdom had 
been relieved from the burden of the poor, one of the hea- 
viest which the 6iyil administration has since had to sustain; 
and which in a state of separation from the principle of charity, 
it has never effectually sustained either for the payer or the re- 
ceiver. 

Until after this iqemorable contest had continued tb nearly 
the end of Henry the 8th's reign, there was no legal provision 
for the poor. None was made, because none was required. 
The religious houses endowed for charitable, or. if the name is 
preferred, for superstitious uses, were in substance alms-faoiises 
for the poor, hospitals for the sick, and schools for all the learn- 
ing of the times. These charities were dispensed in connexion 
with religiop, and as parts of a religious administration. The 
religion with which they were connected may have been bad 
— ^that is a point that I do not discuss — ^but the working of it in 
this respect was good ; anil it is most certain, that a purely civil 
administration has never since been able to do it with half the 
efficacy to the poor, nor with a tithe of the convenience to the 
public. The principle of charity has been sacrificed in the 
change, and the Christian bond between rich and poor, almost 
irrecoverably broken. 

^ The Parliament of England was never insensible to the good 
which they were impairing, while they we^ undermining what 
they thought was bad. There was never at any time an enmity 
on their part to these charitable uses for succour and instruc- 
tion. The Lords and King -wanted to sustain their own reve- 
nue and power, and the king finally, for his own reasons, deter- 
.mined tp maintain his supremacy. The incidental effisct of dis- 
turbing charitable uses, they at all times regretted, and endea- 
voured to obviate. Whether their endeavour veas effectual, it 
is not material to this cause to consider; but it is material to 
show, that the proceedings of Parliament during the contest, 
furnish irrefragable evidence of their favour and sanction to 
charitable uses, and of their desire to sustam them for the pub- 
lic good. 

I mean to give the statutory history only, because it is of a 
character to hold a place in an argument upon the Jaw of chari- 
table uses. 
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The last Mortmain statute aimed at tbe religioiis houses, "was 
the statute of 15 Ric. IT. c, 5, in 1391. This statute compelled 
them to amortize their lands by the license of the Lords and . 
King, before the feast of St. Michael then next, or to sell them 
to^some other use, on pain of forfeiture. 

At the end of a hundred and seventy years from the 9 Hen. 
IILi ^en the attack may be said to have begun, the evil to the 
poor from this le^slation came to be seriously felt — and the 
very next statute, 15 Ric IL c. 6, contained a provision, though 
a feeble one, in alleviation of it. 

It enacted that in every license henceforth made in Chan- 
eery, of the appropriation of any parish church, it should be 
expressly contained, that the dioceisan should order, according 
to the value of such churches, a convenient sum to be paid 
^rearly of the fruits of the churches, by those that have the 
churches in proper use, and their successors, to the poor pa* 
rishioners of such churches^in aid of their living foreber. 2 
Pick. Stat 314. 

An appropriation is the perpetual annexation of a liviiig or 
advowson to a spiritual corporation; and this statute was there- 
fore an order by Parliament, that every spiritual corporation 
should hold the parsonage house, the glebe and the tithes, there- 
after acquired, charged with a charitable use for the poor of 
the parish. 

Eleven years afterwards, in 1402, the Statute 4 Henry IK c. 
12,^ followed up the design of the previous statute, by annulling 
all that had been done, contrary to it, and by .enacting that in 
^ every church to be appropriated, a secular person should be or- 
dained vicar perpetual, '-'canonically institute and induct in the 
same," and conveniently endowed at the discretion of the Ordi- 
nary,, to do divine service, to inform the people, and to keep 
hospitality there. 

Twdlve years after this, in 1414, the statute of 2 Henry V. 
ch. 1, 3 Pick. 8, sets forth a true but frightful picture of the 
dilapidation into which charities had fallen. . 

''Forasmuch as many hospitals within the realm of England, 
founded ai^ well by the noble kings of this realm, tod. lords and 
l?idies, both spiritual and temporal, as by divers other estates. 



to the honour of God and hin glorious mother, in aid and merit 
of tfie souls of the founders, to the ,^hich hospitals the 9anie 
founders have given a great part of their moveable goods for 
the building oT the same, and a great part of their lands and 
tenements, therewith to sustain impotent men and women, 
lazars, men out of their v^its, a^d poor viromen with child, and 
to nourishi relieve, and refresh other poor, people in the same, — 
by divers persons, as well spiritual as temporal, are withdrawn 
and spent in other use, whereby many men and women have 
died in great misery for default of aid, living and succour, to 
the displeasure of God, and peril of the souls of such manner of 
spenders*— the statute proceeds to order a commission of in-< 
quiry by the Ordinary, of all hospitals of the king's foundation, 
returnable into Chancery y and as toother foundations, that they 
should be corrected and reformed by the Ordinaries themselves. 
Here is the first commission of charitable uses, and its design, 
like the last in 43 £Zu„.was not to create, but to restore them. 
The civil wars p( England which immediately succeeded, had 
little eflfeet to' build up charities. For the time, they supplied 
occupation for the poor, biit finally multiplied their numbers 
and their miseries. , 

When Henry YIII. began his assault upon the suprenfiacy of 
the Pope, the increase of the poor, and the abuse and decay of 
charitable uses, had npt yet obtained direct parliamentary re- 
dress; but the statute of superstitious uses in the 2ddof his 
reign, would appear to have accelerated the crisis. 

The statute 29 Henry VIII c. 10, 1531, 4 Pic*. 239, was 
a political measure, adopted before all possibility of .reconcilia- 
tion with the Church of Rome was at an end, but with a pur- 
pose on the part of the king, to bring on a separation cX the 
churches, if he should not bend the pontiff to his will. It was 
intended to serve as a menace, while at the same time, in case 
of need, it would admit of explanation; and hence the doubt 
that long prevailed, whether its equivocal language did not de- 
stroy, and was not meant to destroy, good charitable uses, as 
well as superstitious uses, if they were made to an association 
or company of men. It was not until the 14th November, 1532, 
that the j^ing was privately married to Anne Boleyn, nor until 
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the 25tb of his reign in 1534, ^hat his supremacy was declared . 
by Parliament. His laws^ upon all subjects connected with 
religious property, became after that event remarkably explicit. 

The effect of 23 Henry VIII. was however to beget an uni- 
versal distrust, to deter every one from making fresh donations 
to charitable, uses, and to encourage them in plundering as far 
as they could in privacy^ such as had already been instituted. 
The consequencfe.was that four years afterwards, in the 27th of 
the king, Parlianient had to pass the ,first poor lam of England, 
27 Henry VIII. c. 25, 1635, 4 Pick. 387; a horrible evidence of 
the barbarity of the times, — for the statute ordered the beggar 
who was able to work, to be whipped back to the place where 
he was born, or had last lived for the space of three years, there 
to get his living by compulsory labour, and if he repeated his 
ofifence, to have the gristle of his right ear cut off, and for the 
third pffence to be adjudged and Executed as a felon. Miserable 
transition from the charity of the religious houses, to the charity 
of the law i Miserable necessity, if it was a necessity, of aban- 
doning the succQur of the poor and the sick, by considerate,' 
reflecting, religious charity, and of assuming it^by the State as 
a public, political burden I 

Henry busied himself little during the rest of his reign with 
building up any thing. In the 37th year he made his fatal as- 
sault upon the religiouis houses, which left little more to be done 
in this way. 37 Henry VIII. c 4, 5 Pick. 219. 

His son, a young prince of more tender conscience, did not 
confine himself to cpmpleting the ruin of the monasteries and 
charities, but looked with strong emotioa at the mischief that 
was. involved ifi it, and endeavoured in part to repair it. By 
the 11th and 12th sections of an Act passed in the first year of 
his reign, " The Act for Chantries Collegiate," L Edw. 6 cA, 14, 
5 Pick. 267, commissioners were ordered to inquire what money 
or profit any poor person or persons, by conveyance, will or 
otherwise, had or enjoyed out of any coUegie, free chapel or 
chauntry, seized to the use of the king ; " arid thereupon to 
make assignments and orders in such- manner, as that all such 
said money profit and commoditjr should be paid to poor people 
forever, according to such assurance, composition, will, devise, 
or other thing had or made for the same, and to appoint lands 
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ht the mainteninoe and continuance of the Mtme tonrer; and 
also to appomt to fratomities, brotheriioodfl and guilds, lands, 
tenements and hereditaments, towards and for maintenance of 
piers, jetties, walls or banks, against the rages of the sea, havens 
and creeks" — another head of charitable tises, as has been shown. 
And also if the priest or inoumbent of the chantry ought to have 
kept a grammar school or preacher, to assign lands for the main- 
tenance of a preacher or schoolmaster, to remain and continue 
in succession forever, for and towards the keeping of a gram- 
mar school or preaching, and for such godly intents and purpth 
$es, and in such manner and form as the commissioners should 
appoint. Lord Eldon has/declared his opinion that one great 
object of this statute^ in dissolving chantries, was the purpose of 
instituting free grammar schools. It is the highest evidence that 
such schools were previously of indisputable validity as charities. 
AUotney-General v. Earl Mansfield, 2 Russ. 522, Boyle 263. 

Another section puts this duty to the comniissioners ^ith the 
deepest solemnity of language, as the highest religious obliga- 
tions. '^The said commissioners and every of them that shall 
take upon him the execution of any of the said commissions, 
shall be bound, as they will answer before God, to execute the 
commission to him and them directed, beneficially towards the 
poor people, concerning the said assignments, arid also towards 
the maintenance of piers, jetties, walls or banks, against the rages 
of the sea, havens and creeks." Sec 13. * 

A statute of the 2 and 3 Edw. 6, c. 5, shows that the decay 
of charitable uses had become a crying evil; for the king had by 
this Matute to surrender his own fee farms for three years, to re- 
medy it — ^requiring them to be bestowed about repairing of walls, 
bridges, setting the poor 6n work, or other good deeds. 5 Pick. 299. 
. The succeeding reign of Mary, while it undid a large part of 
what her father and brother had done, did not disturb the cha- 
rities which had thus survived the downfall of the religious 
houses. On the contrary, the 1 PhU. 6f Mary c. &, in 1554, 6 
Pick. 34, which restored the Church of England to Rome, re- 
cites <^ that after this reconciliation and unity of this noble realm 
to thebody of Christ's Church, it is to be trusted, that by. the 
abundance of God's mercy and grace, devotion shall increase 
and grow in the hearts of many of the subjects of this realm, 
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retu$cUating of oZmf, prayer, and example of good life in this 
reahnr to the intent such godly motions and purposes should be 
advanced;"— ^nd enacts, that lands to. any extent may be given 
to spiritual ccMrporations without license for twei^ty years there- 
after, and that the donors may reserve a tenure in frankai^ 
mmgne or a tenure by divine' service^KnA have all remedies and 
actions for and upon the gifts or devises and tenures, in like 
manner, and forbi as was used before the statute, of Quia Emp^ 
tares terrarum. ■' Sec. 51 to 64. ; 

This, however, was not sufficient to meet the evil. Queen 
Elizabeth had to walk in the same path. In 1597 — the 39th of 
her x^ign — the Parliament authorized any person or person^ 
seized of an estate in fee simple, their heirs, dtCr by deed en* 
rolled in Chancery, to erect and endow hospitals, JUotsons de 
Dieu, and abiding pUces or houses of correction, as well &r 
the sustentation and relief of the maimed, .poor, needy or impo- 
tent people,, as to set the poor to work, sUch hospitals to be 
mmed by the founder, to be bodies corporate forever, and to be 
ordered, directed, and visited as thcf founder should devise or 
establish in writing, his rules not being contrary to the laws of 
the Realm, and the limitation of the endowment of such houses, 
not exceeding the yearly v^ilue. of two hundred pounds beyond 
reprizes. 39 EZu^ c. 5, 7 Pick. 2. Although this statute, Imng 
an experiment, was cautiously limited to twenty years, it was 
made perpetual by 21 Jac I c. 1, and was part of the settled 
legal policy of England, until the 9 Oeo. 2, c. 36, the Mortmain 
Act of 1736. 

This- was but one measure of the Queen, now keenly alive to 
the necessity of looking up the charities of former days, and 
setting them once more on their feet The prostration of the 
monasteries had cast- the poor and ignorant upon the public at , 
large, the cold humanity of parish workhouses. The predatory 
spirit which had marked the public policy <^ Henry the 8tb, 
had also no doubt pervaded, his subjects of all religions and of 
no religion; and by public violence and private fraud, the great 
mass'of these charities had been misappropriated. Their legal 
validity was no more questionable than their piety; biHt in the 
great public, contest &r property as much as 6x power, whiph 
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had agitated tbe Sovereigns of Enghmd for so long a period, 
what wonder is it that their subjects had caught and difihsed 
the infection % Hence the necessity of the two great statutes 
of Elizabeth, on the subject of charities, so often quoted, and 
the motive of which has generally beien so little understood, the 
dft JS/u. c. 6, which immediately followed the Hospital Incor- 
poration Law, and the'43 Eliz. c 4, commonly called the Stat- 
ute of Charitable Uses. The design of neither of them was to 
make any thing valid that was not valid before, nor to select 
any charities whatever as being alone entitled to the sanction 
and protection of law. Their very titles are an answer V> the 
suggestion. The 39 Eliz. is entitled *' An act to reform deceits 
^ndbreaches of trust, touching lands given to charitable uses/' 
The 43 Elh. is entitled '^ An aCt to redress the. misemployment, 
of lands^ goods, and stocks of money heretofore given to certain 
charitable uses.^' The object of both was to bring to the light, 
and to preserve forever, these blessed charities for the poor, the 
uneducated, the sick, and the public weal generally, which, in 
the venal struggle for feudal tenures, and in some personal res- 
pects, the equally venal .struggle for religious supremacy, had 
fallen a sacrifice to public and private pillage. 

The preamble of the 39 Eliz. recites, that " Whereas diviefra 
Colleges, Hospitals, Almshouses, and other places within this 
Realm of England, have been founded and ordained, some* of 
them by the Queen's inost excellent majesty, cand by other her 
noble progenitors, and some by other godly and well-disposed 
persona, for the charitable, relief of poor, aged, and impotent 
people, mainxed soldiers, schools of learning, orphans, and for 
such other good f charitable, and laUful purposes and intents : 
and whereas divers lands, tenements, hereditaments, leases, 
goods and chattels have been given,. limited and appointed for 
the [said] charitable good and lawful uses, intents and purposes, 
and also for reparation of highways, amendment of bridges and 
sea banks, for the maintenance of free schools and poor scholars, 
as also for the relief and preferment of orphans and fatherless 
children, and such hke^ good, lawful and charitable- uses, whbh 
lands, tenenients-and hereditaments^ goods, leases and chattels 
have been and are still like to be most unlawfully and un- 
charitably converted to the lucre and gain of some few gteedy 
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and covetous personsy contrary to the true intent and qieanihg 
of tlie givers and disposers thereof t to the end such godly and 
charitable purposes and uses may be from henceforth observed 
and continued according to the true intent and meaning of the 
givers and founders thereof, and according to the' true intent 
and meaning of any the aforeisaid goodf godly aiid charitable 
uses and intents/' — the statute then, proceeds to authorize a 
commission from the Lord Chancellor, pr Lord Keeper, to the 
bishops tf the^ dioceses, and to other persons of good and sound 
behaviour, to inquire of such gifts and abuses^ and after inquiry 
to set down siich orders, judgments and decrees, as that the said 
uses may be truly observed. , 

The statute of 43 Elix. has a recital of siniilar import, which 
from its being better known, it is not necessary to recite. 

The two statutes differ from each other mainly in this, that 
the first is universal, comprehending charities of every kind — 
the latter comprehending only certain charities, as requiring the 
benefit of the special remedy by .commission. They diikr also 
in some few subordinate provisions not material to be detailed. 
2 4Sibson's Codex, 11:56, 1166. 

A reference to one other statute is necessary to complete the 
enumeration, the statute of 7 Jac 1, c. 3, 7 PtdL 218, which 
provides the same remedy by.cQmmiBsion,.for fnoneys given or 
to be given for the binding out of poor children as apprentices 
to needful trades and. occupations, and regulates sudi appren- 
ticeships, as being ^< good and godly purposes,*' and such from 
which '^ no doubt there will ensue the exceeding good of the 
Commonwealth in general." SMfard oh Mort^ Sid. 

Is it possible to give a higher testimony to the validity of 
charitable uses at common law, than this referenqe to English 
statutes? And<io they recognise any description of charity 
whatever, as more certain, lawful, good, or godly, than that of 
Mr. Girard, which is devoted to the poor, to the orphaa poor, 
to the unedticated poor, and which, after maintaining and in» 
strncting them to a competent age,4!onsumBiates the charity, 
by binding them out to occupations by which they may .esta- 
blish themselves in life, iemd fit>m which "no donbt there will 
ensue exceeding good to: tbe Commonweatth in geneial V* 
• • 7* • 
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As a matter of like tendency to ^urove the validity of charities 
at commop law, I may adyert finally to' one of a professional 
character, which has contributed more than any other institu- 
tion to the scientific ki^owledge and developement of the law, 
and which from its connexion with this great and enduring 
public interest, has continued unchanged amidst the ever-vary- 
ing changes of five hundred years. The Inns of Court, in Lon-. 
don, are charities, as are likewise the Inns of Chancery. Their 
property is held by individual trustees for selected members,, 
and so they have been from before the time of Fortescue, who 
wrote the De Laudibttg at the end of the 15th century, at which 
time they were already of such ihature age, that he says there 
were in the four Ipns of Court, the flospitia Majora, about 800 
students, and in the ten Inns of Chancery, the Hdifpitia Minora^ 
a,n hundred; students each at the least. Fortesc deLaudibus, c 
49 ; Sh^fard on Mori. 33, 392. 

2. The opinions of us^rnbd jitrists, are the next head of 
proofs ; and of these, which might be multiplied to any extent^ 
I shall che but three,: one of them from a commentator before 
the age of Elizabeth, one from the beginning of the last century, 
and the last from an eminent Chancellor^ whose error in regard 
to the Jurisdiction of Chancery over Charitable Uses, may be 
said .to have occasioned the present controversy, by jiaving been 
in some degree the cause^ of the first deviation of the law o( 
charities in this court, from what I shall prove to have been its 
accustomed path from time immemorial. 

Doctor 4r Student, c. 39, p. 224. "If a priest have won 
mucl\ goods by saying of mass, whether he may give those 
goods, or make a will of them*" 

One inquiry in this chiB^pter.is^ whether there be any difference 
between the po\eer of a spiritual person,— a cZerA-r-over what 
he has by reason of his chi^Trch, and what he has by reascm of 
his person. 

The student says thorie is great diversity according to the law 
of the churchf as it is stated in the Summa iZoseUa, between the 
two kinds of goods, so that he nlay not dispose of them both 
with equal freedom ; but inslead jc^ treating of this/ he says be 
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will a little touch ** what spiritual toen may do with their goods 
after the law of the Realm.^' 

As to a "parson of a churchy vicar, or chantry priest, or such 
other; all sii.ch goods as they haVe, as well such asr they hllve 
by rea'son of the parsonage, vicarage, or chantry, as. that they 
have by reason of their own person, tliey may lawfully give 
and 1)equeath where they will, after the common law; and if 
they dispose part among the parishioners, and part to the buHd- 
ing of churches, or give part to the ordinary, or to poor mien, or 
in such other manner as is appointed by the law of the church, 
they oiiend not therein, unless. they think themselves bounden 
thereto by duty, and by* authority of the law of the church, noi 
regarding the king's laws; for if they do, it seemeth they resist 
tbe ordinance of God, which hath given power to princes to 
make laws." 

This is clear to the point, that such charitable gihs were gockl 
by ^ the king's, laws, and not merely by the law of the church f 
which did not give the rule in England. 

Sir JeflTrey Gilbert, says: "The .limitation of a use to the poor 
of the parish of Dale, is good, though no corporation; for though 
they are capable of no property at the common law,' in the thing 
trusted, because the riltes of pleading require persons claiming 
to bring themselves under the gift, and no indefinite multitude, 
without public allowance, can take by a general name, yet they 
are capable of a trust; for here the complainants do not derive 
to themselves, any right or title to the estate, but show that iff 
has been abused and misemployed by the owners, contrary to 
conscience." Gilbert on Uses, 88, Sugden^s Ed: He repeats ' 
the same at page 405. 

Lord Chancellor Loughborough, in the Aitorney^Qeneral v. 
Bowyer, 3 Ves. Jr. 725, speakii^ of Porter^s case in 1 Reports 
says, that" the authorities referred to by Lord Coke, who ar- 
gued it, are authorities from antecedent cases in' which this 
doctriiie was'^taUished, that if a. feofiment is made to a gene- 
ral leg^l tt9e, not a superstitious, not a bad use, but a legal, 
moral and proper use, though indefinite, though no person is in 
esse who could be the cestuy-que.use, yet the feofl&mnt is good, 
and if it was bad, ihe heir of the feoffor would have bem entUlod. 
to enter, the le^l estate remaining in him. Several instaiioes 
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werenmtiQiiedof agenertl inddiiiite jnirpoBe, oae from jBend- 
hSf a feoffment to the use of the poor indefinitely. No use coald 
be more general^ or coUld less prodaoe a certain person to ivhoae 
use it could be said to enure; but the common law held thai 
the use being good, the estate weU passed, and there wb9 no 
right in the heir of the.feolfer." ^ The same point in elBbct was 
determined in the case of Sutton^B Botpital ; for Sutton had 
made the conveyance by bargain and sale, without having ob- 
tained a previous license, and a previous incorporation. The 
bargain and sale wefre antecedent Therefore the ar^ment 
was, that the heir at law of the bargainor was entitled to enter. 
fie brought an ejectment; and if the argument was well founded, 
that because there was no estate to which the bargain and sale 
could relate, it operated nothing, and was for a general and in« 
d^nite purpose, his entry was good. If was held that it was 
not void, but was a good conveyance of the land. Though the 
corporation was not in existence, the purpose being good^ the 
heir of the bargainor had no interest in the land." ^ Then how 
does this case stand, if these were good uses, and bargains and 
sales, or feoffments to such uses, would have taken the estate 
completely out of him, and . so have barred the heir. An dp- 
pomtnent by will, if the purpose described by the wiU is good, is 
a good use at common law. If the trust is to be executed in this 
court f this court by the power it has, and the jurisdictum over 
trustSf ought to preOent the heir at law from claiming any 
right'* 

Nothing can be more clear, or mmre accurate. How consis- 
tent it is with the previous dictum to which I am hereafior to 
refer, is another matter. 

8. Dbcisioiis at Gomhon Law.^— I am bound to say, that I 
have not been able after a careful research, to find a single case 
inwhieh the validity of a charitable use generally, has Wer 
been directly decided. It would perhaps be as easy to find a 
case in which it was directly decided that an estate to a man 
and his heirs is a fee faimple. The validity of such uses in the 
abstract has never been (Questioned* They hate been held 
goiod again^ certain objections, or theyhavo been assumed by 
the ooortsito be good, or their, general validity is the adnntted 
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basis of argument by counsel on botb sides, ^nd it is in one of 
these forms that their validity has been established. The theory 
of the complainants' counsel, that before the statute of 43 Elix. 
all of these indefinite charities, as they are called, were given to 
monasteries or incorporated b^odies, and that charitable uses to 
others bpgan with that statute, is destitute of any the least sup- 
port in fact. 

One of the earliest. cases is in tbe Book of Assizes, 38 Edw. 3, 
cA. 3, j1. /). 1363. "An assize of novel disseisin was brought 
against. A, who pleaded to the assize, and it was found, by ver- 
dict, that the ancestor of the plaintifi^ devised his lands to be 
sdd by the defendant who was his executor, and to make dis- 
tribution of the moneys for his soul." I have already shown 
that a devise pro antma was a charitable use, distributable ac- 
cording to a certain order, among the poor and other objects 
within th^ general description of charity. "And it was found, 
that presently after the death of. the testator, one tendered a 
certain sum of money for the I%tnds, but not to the value, and 
that the executor held the land in his own band, and took the 
profits for two years, without doing any thing for the soul of 
the deceased. Per Mowbray. The executor in this case is 
held by the law to make the sale as soon as he can after the 
death of the testator, and it is found that be refused to make the 
sale, and so there was a default in him. And also ,by force of the 
devise he was bound to have applied all the profits of the tene- 
ments to the use of the dead, and it is found that he took them 
for his own use. And so there is another default. Wherefore 
it was awarded tfaa t plain tifiT should recover, '&c." 

Lord Coke cites this case to prove that a devise ad venden- 
dum makes a condition. It was acondition subsequent' — and a 
lawful condition subsequent — otherwise the devisee's estate was 
absolute. 1 Inst. 236, ft; 1 Sh^. Touch. 129; 1 Inst. 206, b; 
Sac. Abr. Condition K; Poor v. Mial, 6 Madd. 33; Boyle, 364. 
Sir Thomas She well's decision in Bland v. WUkinSj 1 Bro. Ck. 
Rep. 61, (note,) has not been followed. 

Perkins .563. "If a man seized of land devisable in fee, deVi- 
seth the same unto I. S^ clerk, upon condition that he shall be a 
chaplaiii, and shall sing for the soul of the devisor all his life, 
and that after bis decease the land shall ^main to T. S. mayor 



as 

of &, and his sacceMors* to find a chaplain perpetually for to 
sing for the soal of the deTisor, and the devisw dieth, and L & 
being of the Bgd of twenty*foar years, entereth and holdeth th^ 
land (x six years, and is not a cha(dain, the heir of the devisor 
may enter for the oondition broken, and yet the remainder slndl 
not be defeated, but shall take efiect after the death of the de- 
visee for life." Perkins adds a tamen qucare — pot as question* 
ing the vididity of the charitaUe use in remainder, but as to the 
^bct of the entry, as avoiding only the estate for life, and dot 
the whole estate. 

Andenan 43, Sd EUz^ Annuls case. I. & Annis, 4 & 5 Philip 
and Mariff devised, all his lands to eijght persons, and their heirs, 
to the use and intent and upon condition to find a priest to 
celebrate for his soul and other spuls, as long as the laws of the 
land will suffer; and if th^ law will not permit it, then to take 
the profits to the use of all thepcprest people in six of the nearest 
parishes. And the justices held that this devise was not con- 
trary to any statute of -suppression, nor contrary to any other 
statute. . The reporter adds, '^Qucere the statute 23 Henry VJIL 
and consider it;" but this qtuxre has been long since dbposed 
of; for where a testator gives to a void use, and if the first be 
unlawful, then to a good use, the second use is good. Widmore 
V. Woodruffe, Ambl 636; Attorney General v. Hartley^ 4 Bra. 
Ch.Rep. 412; Attorney General v. Tancredf Ambl. 351. 

The Skinners' case, Moore, 129, p2. 277 ; 24 4* 25 Elk. One 
Barton devised, 12 Ekn. 6, to the masters and wardens of Cor- 
pus Christi, London, and to the parson of the Church of St 
Jones of Walbroke, and their successors, five messuages in 
Wood Street, and four marks rent, upon condition to employ 
the annual profits* 1. To sustain poor men decayed through 
misfortune, or visited by the hand of God, who should inhi^ 
the said houses; and the testator appoints that they should pray 
for the souls of King Henry VL, and his heirs, and for the soul 
of the devisor and his heirs and (Hrogenitors. 2. To pay six 
shillings and eight pence, and three shillings and four pence, to 
the Mayor and Recorder of London, who should be present at 
an annual obit to be held by the corporation. 3. To pay eleven 
marks annually to the pri^t io'chaunt for the souls, and three 
dullipgs and four pence for his robe. 4. To repair the bouses* 
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An information of intrusion vras brought in the Etohequer 
by the qtieen, under statute 1 Edw. VL^ for the dissolution of 
ehaunteries, with an av^rfnent of the useof .this^obit attd sti- 
pends, within fi^e yearjs before the statute; and the point was, 
whether the crown should have the land} or only so much as 
was employed in the superstitious uses within the five years 
before the sXUtute. 

The court held and adjudged that the principal purpose of 
the gift to the pooi* was charity to them, and so also were the 
're|>airs of the hoases in which they were to live; though at the 
i^ame time the principal purpose of the obit and priest was su- 
perstitious; and therefore that the qu^h could not recover the 
lands, though she might have so mpch of the profits as were to 
go to the superstitious uses. Whei<efore judgment was given 
against the queen, who compromised with the Skinners' Com- 
pany. 

This case shows also that the Corporation of the Skinners' 
Company, before the 43 jE?2tz., might be a trustee for the poor. 

Gibbons v. Maltyard and Martin, Poph. 6, 34 ^ 35 Eliz. 
This was an ejectment for lands in Croi^ton, and was one of a 
class of cases, instituted and decided about the same time, fix- 
ing the interpretation of the 1^ Henry VtIL against supersti- 
tious uses. - The statute stood in the way of charities, as its 
language was equivocal, ext€in<;{ing literally ta good uses as well 
as bad, and excepting, by proviso, two undoubtedly good uses 
particularly named. Charities were deemed , essential to the 
Grown, and tq the people; and as the repeal of the statute was 
not desirable, it wa^ this circumstance, and not the want of a 
remedy in Chancery for charitable uses, that made an authori- 
tative interpretation at law necessary. To the courts of law it 
must have cottie at last, even had the proceeding been in Chan- 
cery. 

The will of Sir Riqhard Fulmerston devised that his execu- 
tors should find a preacher to preadi four times a year in the 
church of St. Matry, in Thetford, forever, to have ten shillings 
£Mr each sermon ; and he fuVther devised to his executors and 
their heirs, certain lands and tenements, in Thetford, to tfie in- 
tent that within seven years after his decease, they should pro- 
cure the queen's license to erect a fi^ee graifimar school in 
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l*hetforc}> forever, to be kept in a house erected on the land» 
and that they should assure three of the tenements to the school- 
master and usher, and thdir successors forever, and the other 
for the habitation of poor people^ iyf^q men and two women, for- 
ever. And for the maintenance of schoolmaster, usher, and 
poor people, he deviseid his tenements in Coa^on, to his Execu- 
tors and their heirs, for the performance of his Will, for ten 
years, ^nd; afterwards to Sir Edward Qlere and wife, add his 
heirs, on condition that within the ten years, they would assure 
lands to the said executors and theirlieirs, to the value of thirty- 
five pounds per aijhum, for maintenapce of the preacher, school- 
master, usher, and poor people, in the said house; and if they 
should make default^ he devised the land in Cn^jcUm, to the exe- 
cutors^ and their heirs, in trust, that* they should dispose of 
them for the same purpose. 

Thomas, Duke of Nbrfolk, and Peacock, were executors, who 
refused the burden, of the Will. The plaintiff was the heir at 
Taw of Peacock, the survivor. The testator died in 9th Elizabeth. 

The seven years passed without establishing the school, 
whereby the land in Thetford became forfeited for the condition 
broken, (but the trbst was nieverth^less carried into effect in 7 
Jac. hCdse tf the Thetford School, 8 Rep. 130.) Thfe execu- 
tors did nothing but renounce. 

Within the ten y«ars. Sir Edward Clere' made feoffment of 
land, to the value of thirty-five pounds a year, to the surviving 
executor, for the Use of the school, but with a condition contrary 
to the will---and ' no livery^ was made, whereby he broke the 
condition annexed to his estate. , 

Peacock, the son, entered 32 JSKz. into the lands in Croxton, 
• and demised to the plaintiff who entered, and the defendant, by 
command of Sir Edward Clere's heir, entered upoii him. 

The defendant contended — 1. That the trust was void under 
28 Henry VIII, the uses, though good at common law, being 
^ad by that statute, which meant to destroy such good iises. 
2. That the estate of the executors was. void for breach of 
implied condition, in not providing a preacher within the ten 
years. . , .■ " 

The court held that the trust wias riot void under the $tatute— 
that the estate of the executors was a trui^t that remained in 
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force, and not a eondition that was broken, and gave judgquent 
for (he plaintifil v 

1 have be^n more particular ia the statement of this case, be*- 
cause this is the most ^remarkable of all the cases I have found 
at common law. It not only expressly decides that the Stat 
23 H. Vllt. did not prejudice the trust, aiid therefore that the 
use remained good as at common law, but it also decided that 
no omission by the devisee to enter during the ten years, the 
term of his first estate, prejudiced the trusty but that after re-^ 
nouncing the Will, and neglecting the trust for the ten years^-^nd 
after breach of the condition in the devise to Sir Edward Clere, 
for not duly settling to the required value for the use, the heir 
of the executor might enter and recover the lands to execute 
his trust. The court was here upon the dividing line between 
the old and new law as to conditions and trusts^ The devise 
to the executors for the term of ten years, to perform the testa- 
tor's Will, was held not to be a condition either ^express or im- 
plied, but a trui^t. In other like cases about the same time they 
were held conditions, and in 38 Assizes, the devise ad venden-^ 
dum which Lord Coke calls a Condition, would now certainly 
be a trust. Seel Sug, on Powers f^th edit. 121. Instead^ 
the heirs taking advantage of it now, ,as was done in Porter's 
ccise, the trust would be enforced in Chancery. See also Oik- 
bons V. Marttywardy Moor, 594. 

Patterns case, l-Rep. 22, 34 and 35 Eliz, was an information 
in the. Exchequer by the queen, to obtain a decision on the 23 
K FZtt Nicholas Gibson died in 3? Henry F///., having de- 
vised the premises in question to Avis his wife and her heirs 
Upon condition, tha^wherefis he had built certain houses, con- 
venient for a free school, the master of the same, and certain 
headmen and beadwomen, he willed that thp said gift to his 
wife should, take e0ect on condition, that with all convenient 
speed after his death, oh the advice. of learned counsel, she 
should assure give and graht all his said land and tenements for 
the maiiltenance and continuance of the said free-school, alms- 
men and almswomen forever ; and that his wife should have all 
the rents and profits yearly during her life, bearing the charges 
of the said, school, &c., as the same was then kept. The wife 
did n,6i perform the condition, but leased the premises^ for forty 
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years, upon which the heir entered and conveyed to the 
queen. 

It was supposed in a former case in this court, Baptiits' Assa- 
dation ▼. Harts^ Exec'rSf 4 Wheaton^dSf that it was impossible 
to resist the con victiony that Chancery could not then aflbrd any 
remedy for a charitable use, otherwise this trust would not have 
been suffered to remain unexecuted from 32 Henry VlILfHor 
the attempt have been now made to enforce it by the awkward 
method of an entry and conveyance by the heir. But that re- 
mark misconceives the object of the suit, which was to obtain a 
decision at law on the Statute. The delay in executing the 
Urust, was owing to the language of the 33 H. VIII. ; and re- 
sort was had to the law, and not to Chancery^ because in the 
first place the devise was on an.express condition, which in the 
then state of equity, might not have been regarded as a trust, 
but principally because the interpretation of 23,. If. VIIL was 
matter of law in such a case for the lavf judges. Had it gone 
into Chancery, Chancery would have sent it to law. for the opin- 
ion of the judges. 

The whole question was on the interpretation of 23 SL VJIl. 
The counsel for the queen argued that the use was good at 
copunoip law, and the counsel for the lessee admitted it,^ They 
differed bnly as to the Statute. Coke and Egerton. contended 
that the Statute did not apply, and therefore the use being good, 
the condition subsequent was good, and the entry and convey- 
ance to the queen good* The counsel for. the lessee contended 
that the Statute meant to make good uses like these void, that 
t^e condition subsequent was void, and therefore that the wife's 
estate was absolute^ Bnd her lease good. The judges, resolved 
that the.Statute 23 JET. VIIL did nt)t extend to take aysray the 
good and charitable uses in the case, and that the condition for 
the causes stated, was broken, and therefore judgment was en- 
tered for the queen. Lord Coke. is careful to state, that on the 
same day this point was resolved by Sir John Manwood, and 
all the Barons of the Exchequer, and by Sir John Popham, and 
all the justices of the King's Bench, which shows that the point 
was deemed of great public importance and interest. 

Certainly the decision of the court, and the full argument of 
Coke and Egertoh, show the undoubted validity of these' uses at 
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the. common law ; but tfaey show nothing in regard to the reme- 
dy in Chancery, which was not sought,' because it was not 
wanted ; but which, if it was a case of trusty could have been 
had if it had been asked, as will be shown. 

Bruerton*9 C(zse, ^ Elit. 6 Rep. 2, decides the validity of 
such uses, by deciding, or rather recognising, the established 
principle, that in the case of entircservices which are for works 
of charity, although the lord purchases parcel, yet the entire 
services remain; but where they ^re only for the benefit of the 
lord, by the purchase of parcel all is extinct. Charitable ser- 
vices are not only valid, but highly favoured as a public ser- 
vice. ' * 

Partridge v. Walker, 37 Elk. Duke 360. Hill devised houses 
in London to the parson and churchwardens of St. Bride's, to 
find forever his anniversary, appointing upon it twenty shillings, 
which was a superstitious use, and "to pay to the poor five 
shillings and sixpence, in hbnorem et duplicationem annarum 
in quibus Christus viocit in terra?* Adjudged that the land was 
not given to the king by 1 Edw. 6, because the last payment 
was good. 

ThiiS is another case of valid trust in b corporation for third 
persons^ before statute 43' Elizabeth. 

Hewetty. Wotton, 21 Etiz. cited in Adams 4r Lamberts case, 
4 Rep. 109, 6. Duke 469. - The testator enfibofifed divers to use 
of his will, and willed that they should find a priest to sing mass 
in the Church of St. Mary'a every Sunday, and .that they, out 
of the issues and profits of the land, should pay the priest two- 
pence every week, and the residue to be employed upon books, 
vestments,, and other ornaments of the church. Adjudged, that 
the stipend to the priest being certain, and also joined vrith a 
good use, the land was not given to the king, but only the stipend 
which the priest had. 

Chebnall v. Wkitton, 30 Eliz. cited 4 Co. 1 10 a. Bennet Har- 
lewyn, 36 Hen. 6, b^ his will in writing, devised to the Master 
and Brethren of the Guild of Drapers, three shillings and four> 
pence yearly, to be employed for poor Brethren and Sisters 
of the same OuUd, and a house in Fleet Street to the panKm 
and churchwardens of St. Christopher's Parish and their suc- 
cessors, to payrthe said three shillings and foiu*pence tinnually; 
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and threepence every week to a chaplain to pray for his aouV; — 
and that they pay every week to three poor men of that parish, 
sixpence to pray for his soul, and after several other uses that 
were not superstitious, the residue to be kept in the treasury for 
repair and support of the tenements and the rebuilding thereof. 
Adjudged, that because the three shillings and fourpence to the 
poor, and the other uses of like kind, were good ifsei, the find- 
ing of a priest to pray for his soul did not give the land to the 
king. 

This is another instance of trust in a corporate body for the 
poor, before. 43 Elizabeth. 

. Here then are ten cases, all before the 43 Eliz., all of a solemn 
character, and all of them incontestably clear to the point, that 
perpetual charitable uses fo> the poor, — ^for the poorest of the 
six nearest parishes, — for poor men decayed through misfortune, 
or visited by the hands of Grod,-^to find a preacher in such a 
place, — ^for maintebance of master and usher of a free grammar 
school, — ^for a free school, almsmen and almswomen, — are good, 
lawful and valid uses by the common law of England. 

I need not say that there is no case in England, that has ever 
held such uses to be void. I do not say there iis none to show 
that« legal estate to uses may sometimes be void; but as to the 
uses themselves at common law, and until the Mortmain 
Statute of 9 Geo. 3, c. 36, there is not an instance. There can- 
not be one. The general law of England ia matters (^ charity, 
thoroughly carries out the language of the apostle, *' charity 
r^ever faUeth /' and equity not only declares the same thing, 
but makes it effectual. 

This court has extensively acted upon the principle, as being 
a principle of the common law of this court, and the common 
law of many of the States. It has repeatedly sustained dedica- 
tions of land to public uses, to religious uses, to the use of church 
congregations, without deed, without writing, without trustee ; 
and it is impossible to isuggest a reason for. this, independent of 
the doctrine of pharities. Public uses of the kind sustained, are 
charitable uses; There is no other head under which, they can 
come; and it is only under this head, that the court has. any 
principles to sustain* them at all. They gave full eflfect to the 
princi][4e of law in HowdVs Lee v. Barddy, from Pennsylvania, 
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6 Peters, AW; Cincinnati t. White, from OJiaOi 6 Peters, 481; 
McConnd v. Trustees of Lexington, from Kentucky, 12 Wheat. 
582 ; Neto Orleans v. United States, from Louisiana, 10 Peters, 
712; JKttrte v. Seo^^y, from Maryland, 2 Peters, 256; Toiim of 
Pawlet V. Clark, 9 Cran» 202, and Society v. Tou^n o/* Pawlet 
and Clark, 4 Peters,, 480j from Vermont. In /ng-Zt^ v. 7%e 
TVtMfees of the Sailors' Snug Harbour, 3 Peters, 99, it is clear 
that the court was sitting uneasily under the Baptist Church 
case, as coming into conflict with all they had done in th^se 
cases, both before and afterwards. ■ 

Utider another point, I will show that the common la^ gene- 
l^ally is the law of Pennsylvania. 

I am bound, bowever, to notice an objection of the compJain- 
ants' counsel, that the charitable use for the Orphan College, as 
it is established by Mr. Girard'^ Will, is oppQsed to Christianity, 
to rights of conscience, and to the Constitution and Law of 
Pennsylvania, of which Christianity is claimed to be a part; 
and therefore that it is not one of those uses which, are shown 
to be valid by the common law.' 

There are three or four directionid of the testator, in the 21st 
section of his Will, having a relation to this point, which it is 
necessary to state* They are ^s follows : 

** 5. No orphan should be admitted, until the guardians or 
directors of the poor, or a proper guardian or other competent 
aiithority, shall have given by indenture, relinquishment or other- 
wise, adequate power to the Mayor, Aldermen and Citizens 6f 
Philadelphia, or to directors or others by thejnti appointed, to 
enforce in relation to each orphan, every proper restraint, and 
to prevent relatives or othera from interfering with: or with- 
drawing such orphan fro(ii the institution.'-' 

"7. They shall be . instructed in the various branches of a 
sound education, comprehending reading, writing, grammar, 
arithmetic, geography, navigation, surveying, practical mathe- 
matics, astronomy, natural, chemical, and experimental philo- 
sophy, the French and Spanish languages, (I do not forbid, but 
I do ndt recommend the Latin and Greek languages,) and such 
other learning and science as the capacities of the several scho- 
lars may merit or warrant. I would have them taught facts 

and things, rather than ^ords or signs; and especially I desire 

8* 



90 

that by every proper means, a pure attachment to our republican 
institutions, and to the sacred rights of conscience, as guarded 
by our happy constitutions, shall^ be /orme4 and fostered in the 
minds of the scholars." 

'' 9. In relation to the organization of the College, and its 
appendages, I leave necessarily many details to the Mayor, 
Aldermen and Citizens of Philadelphia, and their successors.** 
^' There are, hovirever, some restrictions, \vhich I consider it nay 
duty to prescribe, and to be, amongst others, conditions on which 
my bequest for said College is made and to be enjoyed> namely: 
I enjoin and require that no ecclesia$HCf missionaryf or fninisterf 
of any sect whatsoever 9 shall • ever hold or exercise any station or 
duty whatever in said College ; nor shall any such person ever 
he admiited for any purpose^ or as a visiter^ within the premise^ 
appropriated >to the purposes of said CollegeJ** . 

" In making this restriction, I do not mean to cast any reflec- 
tion upon any sect or person whatsoever; but as there is such 
a multiplicity of sects, and such a diversity of opinion amongst 
them, I desire to keep the tender minds of the orphans, who are 
to derive advantage from this bequest, fj^ee from the excitement 
which clashing doctrines and sectarian controversy are so apt 
to produce. My desire .is, that all the instructors and teachers 
in the College, shall take pains to instil into the minds of the 
scholars, the purest principles of morality ^ so that on their en- 
trance into active life, they may from inclination and habit, 
evince benevolence towards their fdlow-creatures, and a love of 
trufh, sdibrietyt and industry, adopting at the same time such re- 
ligious tenets as their featured reason may enable them to pre- 
fer." 

Of these, the italicisisd direction in the 9th paragraph, which 
excludes all ecclesiastics from holding any station, or perform- 
ing^ any duty in the college, and h*om being visiters within the 
premises, gives, it is said, tne death blow to this charity: in 
yirhat way, under what interpretation, by what principle of the 
law of charities, or of any law, has not been developed, has not 
even been stated by the opening counsel. It is foreshadowed 
to us by solemnity of manner, by awful forebodings of a race of 
coming atheists, who are to dishonour their Creator, and by a 
pungent allusion to the marble palace, and the infidel training. 
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as uofatherly gifts of a* stone .for bread, and of a serpent for a 
fish. But except ai^ these metaphors may teach us, we know 
nothing, absolutely nothing, of the way or manner in which it 
is intended from this direction of the testator, to frame, or state, 
or point, a single legal proposition against the charity, whrch 
the counsel for the city are expected to meet, or which the 
learned court are seriously to consider* We are to conjecturei 
to anticipate, to apprehend as well as we may, and to fear even 
more than we may apprehend; but^as to definite and plain ar- 
gument, or even statement, we h^ve not had a w<ml nor half a 
word upon the point: so that we go into this part ol the casCf 
as indeed we go into all other parts, in an entirely new order 
of battle, especially for ^ re-argument. The point, if it be a 
point, is a point of law, and not merely a theme for oratory, or 
for^an eulogium upon the Christian religion,or on Christianminis- 
ter@, whom no one has assailed or would; assail, and for which 
and whom certainly the counsel of the city do not mean to admit, 
that they yield in true>iove and veneration, to any Qounsel here 
or elsewhere. Ifit.be a point of law, with any parts or pro- 
portions, or claiming to have any such, we were entitled in all 
candour to see them, to handle them, to measure them, and if 
we had fallen after such a survey, it would have been at least 
a fairer fall. 

The question before the court is and must be altogether a 
question of law, for the court considers and decides no questions 
but questions of law. . Tiie judges will not entertain the inquiry, 
whether Mr. Girard's directions are expedient, or respectful to 
the clergy, or likely to make his school as profitable as other 
directions might have made it. All such questions are in this 
place coram nonjttdice. We are confined here, and righteously 
confined, "to the law and to the testimony; and if we speak 
not according to thisword^ there is no light in.u^." 

I have no pleasure in a public investigation of even points of 
law, that require me to speak upon the subject of r^ligiom Few 
men who think seriously in regard to it, are over ready to utter 
what they* think in inixed assemblies. Few men who think 
with the greatest attention upop it, and are happiest in always 
expressing precisely what they think, are over willing to trust 
. themselves with it, in a debate like this. In a contest for vie- 
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toi7» we are not always masters of ouf language, notailways^ 
perhaps foilower9 of our principles. Though the subject, and 
the duty we owe to it, require us to weigh our words ** in scales 
of gold," yet light words that will not bear the weighing, may 
thoughtlessly escape to our owa prejudice, and what is much 
worse, words, alloyed below the standard, may be Jiastily ut- 
tered, to the prejudice and dishonour of religion itself. Idesire 
therefore, if possible, to raise myself above these dangers, by 
treating this question as I have a right to treat it, as a question 
of law, to be submitted to the court under the responsibility of 
my profession^ character, and not under the guarantee of my 
religious opinions. I dp not mean to make any profession of 
them, or to speak of them. I will not suffer my own conscience 
or my^ conscientious belief to be even named by me. My re- 
marks will be addressed to the judicial conscience of the court, 
and if I satisfy that, I can easily satisfy myself that the rest 
belongs to a different forum. 

.With a reasonable, reflecting, and above all, a religious man, 
I would cheerfully undertake the task of proving, that whether 
Mr. Girard wais wise or unwise in, the direction he has given, he 
did not mean either to dishonour, religion, or to exclude it from 
his school. I would undertake to prove It even to the complain- 
ants, who surely cannot be gratified by perceiving that their 
road to success is over the prostrate character of their kinsman 
and benefactor. But they would not believe me, if I intercepted 
their victory; and I should not cheerfully assume the task with 
any one who would mi^ke religion a stalking horse to steal away 
the bread of the orphan,^ I must therefore make the court my 
judges both as to the motives of the testator, and the legal effect 
of his acts; and it is perfectly immaterial to me, whether his 
motives be or be not examinable, as entering or not entering 
into that effect. I will assume that they may be examined. 

The* first inquiry is, by what rules or principles of interpre- 
taition'this Will is to be tried* The wish, and the interest, and 
the necessity of the complainants,- are clear. They all demand 
of counsel, that they shall impregnate this clause of the Will 
with dark and deadly poison, and then re-distil each word 
by their own fires, to drop a darker and deadlier poison over 
every clause and member of the whole instrument They 
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-would no doubt precede the process by 41 sincere and eloquent 
tribute, to ijie benign spirit of Christianity^ and to that self- 
denying body of men, its ministers, who alone by their mi- 
nistrations of the gospeU and by the grace which it promises 
to their labours, have made, or can make the education of the 
poor or the rich a blessing to themselves, or consistent with the 
welfare of society. The court would acknowledge this tribute 
^o be as just as it was eloquent, and they would. probably wait 
for its application to the eause. The application, if it might be 
so called, would at length cpme in this, or something like this 
fbrm. — Christianity is a part of the common law, and part of 
the common law of Pennsylvania. The Christian religion can 
be taught only by ecclesiastics, missionaries or minister*. By 
excluding :them from the school and premises, the testator meant 
to hold up the Christian religion to derision, and its ministers to 
opprobrium. He meant to incapacitate his trustees for teach- 
ing Christianity to the pupHs, by denying them the use of, the 
necessary means. Nay more — ^he meant 4o enjoin them not to 
teach it j but to bring up the pupils in contempt of it — to cause 
.infidelity to be taught iq the place of it — and to send these 
young men into th6 world, at the height of their passions, not 
only without the leasf tincture of Christian morality, but with 
either deism or atheism, as their conductor and guide. Such 
is the scheme which the testator meant to prosecute ; and by it 
to establish a nursery of irreligion — equally in defiance df Hea- 
i^en, and in scorn of the law. That cannot be charity which 
has such a purpose fbr its end. The common law has never 
sanctioned such a scheme, and the law of Pennsylvania, of which 
Christianity is a part, must disown and reject it. 
> The design, 'if fairly imputed, would deserve all that can be 
said against it. It would be. difficult to find an advocate for it, 
here or any where. But the right and the duty of both the 
court and the counsel for the Will still remain, after eloquence 
has done its best and its worst, to inquire whether as muchpaips 
have been taken to prove the design, as to denounce it. The 
cold ^question must be asked and repeated^ and it must receive 
an answer. Where is such a design to be found in the Will? 
Of what words is it the fair interpretation? By what rule of 
mterpretation is Efuch a meaning to be extracted from the words ? 
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In a case of charity, and for the overthrow of a charity, u« 
we to banish both eharity and reason from the caase, and to fly 
into the air to the remotest distance possible from the unWersal 
standards, by which the' wills of all men are to be tried ? Are 
we to fly^ and to expect that the grave judges of the court Will 
fly with us ? 

Mr. Girard, in giving this direction, has used plain, familiar, 
and intelligible words. There is no ambiguity whatever in them. 
They have a clear definite meaning, which^any man, learned or 
unlearned, may apprehend ; and it is one meaning, and neither 
more nor less. He enjoins and requires, and this is all that he 
has said, and all that he means, that.no ecclesiastic, missionary, 
or minister, of any^sect whatsoever, shall ever hold or exercise 
any station or duty whatever in the said College, and that no 
such person shall ever be admitted for any purpose, or as a 
visiter, within the premises appropriated to the purposes of the 
said College. This is a meaning as lawful as it is plain. We 
may think what we please of the injunction, as uncourteoa?, 
disrespectful, inexpedient. I will speak of these presently. But 
we canuot think — no. one on the responsibility of his profession- 
al character will' say — that what it thus plainly means to en- 
join, is unlawful. In other words, no man wilT say that any 
ecclesiastic, missionary, or minister, of any sect whatever, has 
a lawful right to hold or exercise any station or duty in such a 
college, or to admission for any purpose, or as a visiter within 
the premises, against the will of injunction of the founder of it 
If this exclusion be its meaning and end, and its whole mean- 
ing and end, there never was, and never can be, a more lawful 
injunction by the founder of a school or college, be the conse- 
quences what they may. 

To infer it to mean a command to the trustees, to^ do or to 
omit something within the school, and upon the premises^ and in 
regard to the pupils, in reference to all which he has not said 
one word — and to infer moreover, that this something which 
he has not enjoined, or required, is against law and decencyj( 
and so unlawful and indecent, as to vitiate the very foundation 
of the school, is in my judgment an exposition as manifestly 
against the express words,' as it is possible to imagine; and 
oflend^ against common sense, as much as it does agaiqst all 
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the conservative principles which the -wisdom of ageil haa 
adopted for the protection of deeds and last Wills. It oJBfendfl 
against that fundamental rule* that where there is no ambiguity 
in the words of a deed, there shall be no inteipretatioa i^ainaft 
their express meaning. It oflfends against that equally funda- 
mental rule in the interpretation of wills, that they shall if 
{wssible be so construed, as tq make the intention eonsisteoi 
with the rules of law. These plain words are, on the contrary, 
so construed ^ as to make them, in the notioa of the objectors, 
inconsistent with law, and they are so construed only because 
suph a meaning is inconsistent with law. An interpretation so 
violent, unnatural,. arid extreme, is in principle subversive of aH 
wills, and of all authorities ijQ l^gard to them. Here are plain 
words, giving out but one sense, both by their grammatical and 
their legal constructk^ ^ and yet conjecture, inference, subtlety 
of alignment, are ^o- extract from, these' elements some fifth es- 
sen<3e, that will pass by derivation as a part of them, and yet 
possess a poison completely fatal to their lawful purpose. What 
Will can stand a process, that charges upon the material that 
has been tested, the poison, thitt is in the tests ? Sjorely no 
analysis had ever less respectable pretensions to accuracy. 

This will appear the. more clearly, by reference to the con- 
text, in which the motive of t^e restriction is assigned by the 
testator. 

He declares, that in making this restriction, he does not mean 
to cast any re&ection upon any sect or person whatever; but as 
there are such a multitude of sects, and such a diversity of 
opiition amongst them, he desires .to keep the tender minds of 
the orphans, who are to derive advantage from the bequest, free 
from the excitement which clashing doctrines and sectarian 
controversy are_ so apt to produce. 

^ The motive was therefore to keep the minds of the pupils free 
from the influence of clashing opinions and sectarian contro- 
versy. The means adopted, wcl;e the exclusion of ministers of 
evefy sect from the College. By such a motive and such means, 
the end or.object ii^ as clearly limited and defined, >as if he had 
expressly excluded all other endsr---it is namely, to prevent the 
introduction of reli^us controversy into the school. The tes- 
tator may have been wrong as to both^he means and the end* 
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He may have been tinwise in thinking, that the excitement of 
religious controversy was bad for the pqpils-'-or that the indis- 
criminate admission of ministers would lead to it — or that their 
indiscriminate exclusion would prevent it. We have nothing to 
do with the truth or eiror of such opinicMis. He had a right to 
entertain them ; as other men, for the government of thiemselves 
and their property, have a right to entertain the contrary. He 
was the only judge for hipiself and for his school. One thing, 
however, is certain, unless we read the Will' backwards, that 
this' was his meaning and pur{)Ose, and only this. 

Here is express affirmative declaration of motive, in addition 
to express affirmative appointment of means. He excludes 
ministers of all sects — ^he excludes nothing else. He desires to 
keep the pupils free from the influence of sectarian controversy 
— ^he desires nothing else. If such plfiin, frank and honest 
avowals and pi^visions, — honest they must be, whatever we 
may think of their wisdom,— can be ti^ated by counsel ad de- 
ceptive and colourable, intended to smuggle deism into his 
school, or to reject Christian teaching altogether, — it is of no 
ipiportance what a testator shi^U himself say in his Will: the 
only important point would seem to be, what his heirs and next 
of kin can induce :able and eloquent men to argue concerning it. 
If the mere leading of the Will is not an answer to all that can 
be said, it is a vain thing to write intelligibly, and a vain thing 
most especially to write a last Will. I do not at present say 
whether the Law of Pennisylvania compels all founders of free 
schools to cause Christianity to be taught in them, or does not. 
I do not say whether Christianity is apart 6f the -law, to the 
extent of being imposed upon any matt, or body of men, or is 
not; but this I say, with all confidence, that if Mr. Gerard's 
Will is so interpreted by the court, as to exclude from his school 
religious instruction in the principles of Christianity, it is not 
only vain, but absurd to write a last Will. AH that with any 
semblance of truth can be charged against his Will, is that it 
omits expressly to provide for the teaching of Christianity: and 
if this is a fatal defect, no endowment of a schxxjl for instruc- 
tion in human learning only^ can ever be lawful-— which is an 
albsurdity. If the law under all circumstances requires Chris- 
tianity to be taught in every school, and also that it should be 
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etpteaaly provided for by the founder, it is a doctrine of the 
first impression, here ajid every where. 

I desire, however, to rescue the testator from the reproach of 
privately meaning any thing. hostile to Christianity, that he has 
not said, or of intending the slightest disrespect to the body of 
Christian ministers, contrary to what he has said. There is 
enough in his Will, to enable me to do it. 

What his. religious opinions were,>ve have no materials for 
ascertaining. Like the inhabitants of Mount Gerizim, he may 
have worshipped "he knew not -what ^' but in many parts of 
his. life, and in the last act of it, he was a good Samaritan; and 
from this we may ascertain, what his wishes were in regard to 
the feelings and happiness of others. That great example 
proves, that even a schismatic^ who rejected the Temple wor-' 
ship, might d<^a deed of charity in the full Christian sense; and 
so do it, as to be a pierpetual lesson to orthbdoxy, if it be cold- 
hearted anci narrow minded« Mr. Girard may not have been a 
religious man himself, i^nd yet he may have been both willing 
and desirous that the children he was about to educate^ should 
be so. It is not difficult to show this from his Will, although 
he may not have declared it in that form^ which a professedly 
religious man migfit and probably would have adopted; 

He was well known to be, and his WHI proves it,, a man of 
frank and fearless spirit, doing himself, and enjoining others to 
do, what he thought right, with little regard to the opinions of 
the world. He is entitled therefore to credit for' sincerity, if 
for nothing else. Had be meant to exclude religion from his 
school^ he would have done so as distinctly and emphatically, as 
he has excluded the ministers of relijgion. It is said the words 
which command this exclusion, are underlined or italicised in 
the original WilL It is only ariother proof, that there was no" 
ilitentioHi to disguise any part of his purpose. ' It wds in his 
power to avoid' all question, by declaring 'that pone but Laymen 
should be either instructors in the school, or visiters on tbe 
premises. Some men would have adopted this language as 
more respectful to ministers of religion, and less liable to mis- 
construction on that point. But meaning, and declaring that 
he meant, no disrespect to them, he preferred, and supposing 

him to have been sincere^ an4 to mean notching that he does not 
9 
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sfiy» be winly prefimred the langaage he haa ased. By |ier- 
mittiog none but laymen to instruct, be might bava baen «»- 
deratood, with leas ^idence thaa baa been dow to hia Wfll» to 
prohibit any bat pro&na or secular learning. The pireseht laiH 
guage leaves the instruction without any such restraint 

He says expredsly, thai bis teachers in the Cdjege nnisi tnke 
pains to instil into the minds of the scholars the jpmeeil prind^ 
phs of morality^ so that on their entrance into active .life, they 
may evince beqevolenca towards, their fellow-creatures, Bod m 
love of truth, sobriety and industry, adopting At the same tine 
such religious tenets as their matured reasoa may. enable them 
. to prefer* Interpreting these expressions with any the leaat 
candour, can they be understood to prohibit the Bible, frtmi 
whisch the purest morality is drawn, or tfaq evidences of Chris- 
tianity, or such.systams of Christian.morals, as place them upon 
thjB sure and only siire basis of Christianity t I answer no. I 
aver confidently, that .a contrary interpretation, if niade itpen 
the Will alone, is as destitute of candour, as it is of eonformity 
with legal rules of construction. Mr. Girard has enjoined in- 
struction in the ptirest momlUy. He *has ^ven no statement 
of the basis on which he require^ it to be taught. He has not 
said a word in opposition to the universal scheme of all Chris- 
tian countries and seminaries, of uniting ethics with Christian 
theology, since nothing is to be made of morality, without their 
union. He has left the basis of the science to the selection of 
his trustees. ^On^ what principle of common, decent justice to 
his Will, can it be averred. that he meant them to exclude Chris- 
tian morals, and to teach deistieal or atheistical morals? . 

I further aver, that if any regard is paid to his language, he 
must be understood to express a c^e^e, that on leaving the Col- 
lege, the ischolars may adopt rdigiaus tenets. The structure of 
the sentence demands this interpretation, He desires that they 
may then evince certain qualities, *' at the same time <idapting^^ 
religious tenets. It is grammatically the s^ame in construction, 
as if he had said, I desire that they may show these qualities 
and at the same time adopt the tenets. The desire of the teala- 
tor embraces, all that follows, the' adoption. of the tenets, as 
much as the exhibition of the qualities. He supposes that the 
great tnlths of Christianity, in which all Christian . denominar 
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tioiiii ttme^tt, will he tnught in the College. Frotii theflb he 
expects them to obtui the purest system of vootility. Their 
i^igious teneU — the dogmas, doetriMs, ptiticiplesy which 
\3f diflferent tnterpretations, di^ent sects derive from the 
Seriptiire»^sach tyf these as they may prefer, he desires them 
to adopt by the aid of their matured reason. By religious tenet$ 
he does, not mekn religion generally. It is neither the accu- 
mte nor th6 popular understanding of thfe words. An inquiry 
conceming^ any man's rdtgiotis tenets, could not be accurately 
or pertinently answered by saying, ** he believes the Bible to be 
the word of God," or " he is a believer in the Christian religion.** 
The rejoinder to such an answer would be, I wish to know his 
tenets} tint! the Only pertinent answer would be—- he is a Ca,- 
thidie, a Protestant Episcopalian, a Presbyterian, a Baptist 
B^r. Girard. used the' words in this sense only. • They fijHow the 
exclusion of clashing doctrines, and sectarian controversy from 
the scho6l; and he says iti so many, words, I desire that the 
tender m;nds of the drphans may be kept. fh>m the excitement 
<of "^lashing doctrines, and sectarian oontroversy-^I wish them 
to adopt their tenets on their entrance into active life, by 
the assistance of their matured reason, and not to be excited by 
the teaching ^f difl[brenct sects, while they are at school. He 
Way have been right or wrong in his notion. I have nothing to 
do with that. I think I cannot be wrong in Supposing that this, 
End this oidy, is what he means. 

Again, he especially desires that by every proper means a pure 
attachmei^t to the sacred rights of cansciencef shall be formed 
and fostered in their minds. What notion of the^ rights of con- 
sconce are they to obtain, without being instlructed in the 
nature and oflfee of conscience ? Are they not to be taught 
what conscience is, aiid whose voice it speaks, and that it is the 
great demonstrative proof, irrefragable, and universal, of the 
being of Grod ? Are they not to learn, that it is the faculty by 
which men judge of their own actions, by comparing them with 
the law of God, as it remains faintly perhaps written on their 
hearts, but stands distinctly revealed^ in his word T And can 
they be instructed in its rights, without being informed, that 
this law is so much more obligatory than any law of man, that 
the duty of obeying the law of God, is the foundation of all the 
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rigiits of conscience— that conscience k in fine the expositoir c{ 
the will of God7 It may be said, that the testator had in his 
yiew» some fantastic notion of the origin and obligations of con- 
science, inconsistent with, or independent of, a belief in t^ 
being of a God, or of the truth of Revelation. What proof or 
evidence is there of this in his TVill 7 Does he Hot leave to the 
trustees and professors,, the liberty, of tesiching these rights iq 
that way, which in their judgment they shali^ think the most 
effectual, and the most approved among men 1 Does he not in 

^^ffect, enjoin this upon .them, when he enjoips them to do it by 
every proper4neans? May they not, must they not, enlighten the 
faculty in their pupils, ijiiprove its discriminating power, exercise 
them in reflecting on the moral character of their actions, on the 
character of their Creator and Redeemer, and in referring them- 
selves ultimately to the Supreme law derived from Revelation? 
Beyond all doubt he does leave it to them, without restraint, with- 
out a word or syllable to turn them from the path they shall 
think best Beyond doubt it is their duty to walk in that path: 
and they cannot take any path that leads to a right notion of 
conscience, that will not lead to the belief of a Supreme Judge 
and Sovereign, of whom conscience is the deputed governor in 
the human heart, and also to the desire of learning and obeying, 
his will, .whether inscribed on the heart itself, or revealed in 
his word, ; 

Whoever reads tbi^ Will by itsown light pnly^ and this is allv 
that the court have to guide them, must therefore see that there 
is nothing Jn it like an int^^rdiction of instruction in the princi- 
ples of the Christian religion i and I contend fqr this the more 
strenuously, because the trust I confidently believe must baexe- 
cutedf and I should dqprecate it as a great public evil, as Well 
as a perversion of the Will, to have a doubt remain of either the 
right or the duty of the trustees to give this instruction. 
. The exclusion of Christian ministers is to be traced to a cir- 

' cumstance widely different from any thing like an aversion to 
Christianity. In the establishment of a large orphan school^ to 
be composed of children of various religious denominations, and 
of some without any religious training or name whatever^ the 
testator's difficulty in this particular was not inconsiderable. It 
is the case not only of a school, but of a family— of a family by 
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itedf—And separated for the most part froih . the world. If he 
should plape it under the religious visitation of one denomina- 
tion, there might be peace within, and finally perhaps one reli- 
gious system; but the benefits of the school' itself might be 
thdreby limited to one or a few classes, and- this would have de- 
feated or impaired his design, which was catholic and universal. 
If he made no exclusion of ahy, but left the ministers of all re- 
ligiods denominations to claim the preference, to whi6h each' 
thinks itself entitled, could he expect that they would unite in 
;some common platform of religious instruction, acceptable to 
all ? He had little reason from any personal experience to hope 
for such concord. Would the Bible itself be a point of union 
for every one?. Do all deBominations aSopt the same canon — 
even the same translation.? With respect to the element^ of 
Christian belief— do they concur in all of them? Will they all 
agree in any summary of them for the instruction of children? 
Do they. agree in what constitutes a capacity in children to re- 
ceive such instruction profitably — to become recipients of Chris- 
tian grace ? A conscientious. Churchman might and would say, 
tipoii entering on the i^eligious visitation of such afamily — ** My 
first duty to them, to myself, and to God, is to impart the rite 
of baptism to the unbaptized ; they cannot otherwise be made 
members of Christ:" An equally conscientious Baptist, might ^ 
and would say,-^" Not how. Postpone it to riper years/' Ah 
equally conscientious Quaker, if he took part in any such com- 
munity — which for the love of peace he Commonly does not — 
would say — ^" Neither now nor then. The baptism of water is 
of no necessity, nor eflScacy, at any age.*' No miniister of Christ 
thinks himself a sectarian. Many bf different denominations 
concur in many things.' Many conscientiously differ in many 
things, and aft^r most grave deliberation upon thetn. With the 
most conscientious and the most r^flectihg, there are perhaps 
the fewest non-essentials among their points of belief. The 
distinction between what is fundamentjeil and wHat is not, is 
more frequently a distinction , of laymen than of ecclesiastics, 
perhaps because laymen ponder the weighty subject less seri- 
ously. We are not without public examples of these differences 
at the present day, which it is unhec«ssary to do more than 
point at. They are the great obstacle to the full success of <njr 
9» 
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public schools. Without religious instruction, what will they 
he, and what will they produce ? With it, if there is to be no 
common accord, the question may be repeated, what will they 
be, and what will they produce ? . The law does not overcome 
the difficulty. Ecclesiastics it is feared. will not. If Uymen 
cannot, where is the evil to end ? And what will the inQuences 
of the evil be, not upon pupils who have a home and a mother 
to supply . in part the deficiencies of the school, but upon the 
members of an orphan family, who are to find, all influences 
upon their hearts and minds within the school, or to find them 
no where? . \ • 

The difficulty was too much for Mr.,Girard. Jt would have 
been perhaps too much for any one/ It lies in the universal 
compifehepsion v of orphans of all religions, without impoaing 
upon them some specific form of Christian instruction. It is 
perhaps inseparable from such, a scheme. But he -had a right 
to comprehend all, and he had a right also to the opinion,'that 
it was not fitting to impose upon them any specific form of 
Christian instruction. He chose, therefore, as the only remain^ 
ing resource, to exclude from his schopl, ministers of every de- 
nomination,, and to leave the whole matter to laymen. . He may 
have been wrong-r-he may not have chosen the least of t^p evils 
in the adminis.tr^tion of his ^chool ; but if the law left, him free, 
he had a right to choose for himself, and it is not for any tribu- 
nal of law t6 linyt or to question his choice^ or to denounce it 
as a scheme to dishonour and to exclude religion itself. 

And has not the law left hin^ free? Without doubt it has. 
There is no law that say5 Christianity shall be taught in our 
schools, by Christian ministers. Is there any law that says it 
shall be taught at all ? Ifhe Constitution is at the remotest, 
distance possibly from doing the mischief to Christianity, of 
imposing its faith upon any oHe. - It stands, and will stand, by 
its own principles and sanctions. The Constitution removes 
and prohibits restraints. It imposes none. <' All men have a 
natural add indefeasible ri^ht to worship Almighty God accorid- 
ing to the dictates of their own consciences. No man can of 
right be coippelled to attend, erect, or support, any ;^place of 
worship, or to maintain any ministry against his consent No 
human authority can in any qase whatever, control or interfere 
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with the rights of conscience ; and no preference. shall erer be 
given by law to any religious establishments or modea of wor- 
ship/' 'Art IX, sec. S. '< No person who acknowledges the 
being of a God, and a future state of rewards and punishments^ 
shall OA account of his religious sentiments, be disqualified to 
hold any ofl^ce or place of trust or/profit under this Common- ^ 
wealth/' Art. IX, *ec. 4. Christianity is a part of the law of 
Pennsylvania, it is true ; but what Christianity, and to what 
intent ? It is Christianity without particular tenets — Chris- 
tianity Ivith liberty of conscience to all, and to the intent that 
its doctrines shall not b^ vilified,, profaned or exposed to ridi- 
cule. It is Christianity for the defence and protection of those 
who believe, not fof the persecution of those who do not. This 
is the utmost: reach of the Commonwealth v. Updegraff; 11 8er. 
^ Raw. 400. V 

If the teaching of Christianity is enjoined by the law, what 
are the principles^ what the qreed? What has the Legislsitore 
of Pennsylvania done for our pubfic schools— what can it do? 
We may' lament this, and we may be wise or unwise in lament- - 
ing it ; but we have formed our political community, upon prin- 
ciples that do not permit us to do .any thing but lament it. 

The notion, however, that the Christian religion cannot be 
taught by laymen, is a pure extravagance. It is taught by lay- 
iden in the most efficient of our schools for Christian instruc- 
tion, — our universal Sunday schools, the greatest and best of 
modern institutions. In the Liverpool Blue Coat School, even 
the doctrines of the Church of England, its creeds and articles, 
are taught by' laymen^—no clergymeix^whatever, either officia- 
ting or superintending the school— the pupils themselves read- 
ing, by turns and as a reward of merit, such parts of the service 
as the laity call repeat. It is equally extravagant to assert, that 
any Protestant denomination in this, country prohibits such lay 
teaching pf .religion — lay teaching in schools. It is sufficient, 
however, that Mf. Girard has not prohibited it. He has not 
prohibited the institution of a Sunday school upon the premises. 
Nay, he has not prohibited his trustees, from sending the put- 
pits to their respective churches, if they or their friends have 
any, without the walls; and this they may do, without hearing 
of clashing doctrines or sectarian controversyr— uqless the minis^ 
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lers respectively shall think they are fit thenies fer the edifica- 
tion of their flocks. 

There is nothing even in the suggestion^ that religious offices 
cannot be performed by miiiisters, to the sick or dying orphans 
within the walls. In point of law there is nothing, because the 
pupils enter voluntarily, and when they enter, they must do so 
by express direction of the testator, under the sanction of the 
law* and the law will protect all their legal rights. * But there 
is noticing in the will, to oflfend even a scruple \ — for the power 
of the trustees, for the accommodation of the pupils, to erect an 
inlirmary without the walls, is left by the will whtout restraint, - 
ekher express br implied. 

The sum of the objections then, may be condensed into these 
propositions; 

1. That the clause of exclusiop is opprobrious to Christianity, 
and is entitled to no favoun 

If it be opprobrious, so is the Constitution of New T<M*k, 
which prohibits all ecclesiastics from holding any ofllce or place 
civil or military within the State ; and if the post of it school- 
Eiiast(&r in a public school » be a place, excludes him from teach-' 
ing in such a.scihopL So is the law of the English Parlfamelit, 
vrhibh excludes a clergyikian from a seat in the Bouse of Com- 
mons. So is every ]>ttblic and private measure, that f<»* any 
came, even for the preservation of the due inflnence of this 
hononred class of men, separates them from fibular cares and 
charges of any kir|d.. It 19 the great distress of the^.case, that 
compels the complainants' counsel to rely oil such ftn objection. 
Wo;ask no fiivour — ^we stand, upon the law, which is the same 
for all who obey it, and for all lawful cases, whether of charity 
or contract. 

2. That Christian instruction is inseparable in law from a 
charity school. Charity has no foundation but in Christianity. 
The law will not ackpowledg^ a charity that Christianity re- 
jects. . * 

This ia in direct conflict with settled and incontrovertible 
law. A charity school for Jews would upon this principle be 
illegal ; whereas it is perfectly settled in Enghrnd, that although 
a legacy to propagate the Jewish, religion is invalid, a charity 
for^tb^ maintenance aixl education of poor Jews, ia good ; Da 
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CoUa r. De Paz. Ambl 238, S. C. 2 SwansL 487— note^ Mo- 
catto y. LomadOy cited, 7 Ves, 423 ; eyen though a Je\<rish priest 
be k distribotor of the bounty, jbaac y. Cfomperts, 1 Ambler f, 
(BInnt's ed.) 226 — ncftes. The 'last decisions in England giye 
the true distinction. The law of charity has its origin in the 
precepts of Christianity. Christianity rejects no charity that 
brings knowledge to the ignorant, or succour to the poor. . But 
there are charities for propagating the doctrines of religion, 
and charities for education and other objects, with which the 
doctrines of religion haye no necessary (ionilei^ion. They are 
two sti;eams'of charity from the same source. They may be 
made to unite and run together'at the option of the giyer ; but 
the law does jdot compel the unioii. A diarity to propagate a 
religion not tolerated by law is yoid; but- if a Protestant in 
England shall found a grammar school, although ^* the court, in 
the^absence of^ other' etitdence, can only establish it on the prin- 
ciple of religious education forming part of the plan, and of 
that religious education being according to the law of the land," 
yet if there is other eyidence; it will be established in conform- 
ity with the evidence — eyen for Jews, who reject Chrbtianity, 
and whose ireligion the Law of England does not tolerate. At-' 
toTney-Generdl \. Dean and Canons^ of Christ Church, Jac, 
485. Boyle regards the bpinion of Sir Thomas Sewell, in Isaac 
V. Oomperts, to haye been in point of law, that " religious in- 
struction is( not a necessary part of education,'- and that if the 
purposeof^he testator does not require it^ it may be carried 
into effect '^ without regard to religion at all ;" and he says also, 
with perfect truth, that Sir Thomas Plumer, in the case last 
cited, supports the same Opinion. Boyle, 43, 44. This it must 
be obseryed is the law in a land, where there is an Established 
Church, and where there is no toleration except for Christians 
of a certain faith. It is English toleration of schools for Jews, 
who reject Christianity $ and less is extended by the complaiq- 
ants and their counsel, in this land of universal toleration, to 
the school of Mr^ Girard, who does not reject it, but only omits 
expressly to require it. v 

3. That the conscience of parents and pupils is yiolated by 
the excludjon of the Christian ministry. 



AdA have thefiHindersof sehooli m coatoieiite to be reapact* 
ed? U the conscieiioe of the giver to pass for nothiagt Cui 
those who may refute the bounty allO|^tber, on the t^ms on 
which it U gives, set up their icooscieiiee to destroy the gifti 
Or rather are the rights of oonsctenpe to be made a pretext fer 
destroying the charity, that none may enjoy it, even when tiMr 
conscieoce consents? 

Finally, I submit to the conrt, that if this cixdnsioo^ or re- 
striction in the testator's Will is iUegal, it is for that reason: aoH 
and absolutely void, and the consequence is not that the charity 
fails, but that the resiraint-^the condition — n defeated, and ths 
eourt must establish the charity according to their sense* of the 
law. It is a oonditicm subsequent to the gift. The estate has 
vested in the trustees, and this restraint or oonditioii is a re* 
straint ujxHi its use, If the restraint is illegal — the use is not 
bound by it The complainants gain nothing by the objection, 
but the unenviable satisfaction of holding up their benefactor 
to judicial censure, and possibly to more general re[i^rehension. 

The validity of this use, as well as charitable usea generally, 
at common law, being thus, I trust, established, the second point 
of my argument occurs. 

11% The cUy being in complete potBesrion of the e^afee, 4ind 

proceeding in the execution of, the trusttf nothing more is neoes- 

, saryfor them. They want noremedy either at law or in equityi 

and it is of no importance therefore^ whether jficA a remedy can^ 

or cannot be hadj if it is wanted. 

The mere statement of this point is decisive of the complain* 
ants* bill. If there was no remedy at all at common law for a 
charitable use, which it would be absurd to say, — ^if a charite* 
ble use were at the common law a thing lying in occupancy, 
yet we are the occupants. The best remedy would only pkee 
the city where she is now^ by the integrity of the testetor's 
executors, and the tenants of the testator's estate. . 

The opinion expressed by this court in The Baptist Associa- 

. tion V. Harfs Exec^fSf or rather the argument of the venerable 

Chief Justice, 4 Wheaton 30 to 39, does undoubtedly affirm the 

propositioti, that Chancery gave no protection to charitable uses 
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Mwe.the 49t JBKx« &t otherwise thsnby rirtue of that stattitei 
This is a proposition which it will .be my duty to ezainine here- 
after. But what if it be sound? What if a Court of Chancery 
would not protect itT Can it be maintained that Chancery, at 
any period of its history, would destroy a trust that was good 
at lawT We. are now. in a Coqrt of Chancery, and the com- 
plainants are asking the court to declare a trust good in law, 
to be ^d/ Alt judicial history, all precedent, all reason are 
i^inst it. . 

If this case were a suit at law, an ejectment, the p]aintifis 
could not recover in opposition to the cestuy que trusts, though 
no valid trustee were interposed. This was decided in The 
Gity of Cincinnati v. White, 6 Peters, 441, a case of dedication 
topuMjic use, where the giver at the time of the dedication, had 
only an equitable title^ but obtained the legal title before he 
brought suit^ and there are many cases in this court to the same 
effect. . A person in possession^ who is not .a wrong doer, can- 
not be turned out by ejectment. Doe v. Jackson, 2 Dow. ^ Ry. 
523. ' If there be no trustee, and the use be good, the party 
having the legal title is the trustee; but he cannot eveh at law, 
disturb the cestuy que trust, who is in possession; nor conse- 
quently one who is in' possession for \iim\ Brown v. How^^ar^ 
nard.'Rep. 354; Attarkey-Oeneral v. Gore, id:. 145; Blake v. 
Bunbury,! Ves.jr. 194, 514, 4 Bro,.Ch.Rep. 20; unless, indeed, 
it appears that the creator c^ the trust intended that the cestuy 
que trust should not have the^ possession, and the trustee is 
-claiming it for the cestuy que trust. Tidd v. Lister, 5 Madd. 
429. Still more plain would be the answer at law, if the heirs 
were askihg. to recover the pei^sonalty from the executors, who 
are trustees for the charity, if there be no other. 
. This is the favour we should' have at law, who though a nurs- 
ing mother to her own children only, will nevertheless not cast 
out the children of equity, if they can cover themselves even 
with the scant legal garment of rightful possessioft: but here 
I the complainants are asking equity herself to destroy her own 
, offspring-T-to take the nursling out of the hands of her elder and 
harsher sister, that she may strangle it on her own bosom. 
Such «n infanticide was never before perpetrated, never before 
asked. On every principle, if the trust is go6d at law, the 
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decree .moult be affirmed, althoagb none otl^r o( my pomts can 
be sustained^ But 

III. The defendants are entitled upon general principles, and 
by the constitution of a court of equity, to have their valid trust 
protected in this court, whatever may be the defects of the legal 
estate. 

I do not at present say, that in the case of charitable uses, this 
ifiras so settled before the 43 Elizabeth ,* biit I do say, that gene- 
rally \?here a trust is valid, it is a fundamental maxim and prin- 
ciple of equity, and has been so from time immemorial, that the 
trust shall be protected and enforced by a court of equity. 

In all the fiery controvei^y between Lord Coke and Lord 
Ellesmere, in regard to the authority of Chancery, the former 
never questioned this principle. 

It was so settled by solemn adjudication before the Charter 
of Pennsylvania, apd came to that colony as a part of the code 
of English equity. 

We cannot cqnceive of a Court of Equity, without this maxim 
as one of its leading principles. 

Whether the city can or cannot take the estate devised by 
the testator,— whether the estate of the grantee, donee, or de- 
visee be void or not, fail or do not fail,-r-.whether there be a 
trustee or not, are matters of no importance to the trust it&elf 
in a Court of Equity. 

It is without any exception true of all lawful trusts. An ex- 
ception cannot be shown, for the rule has.no exception. The 
universal rule in equity is, that a trust shall not fail for want of 
a trustee ; and if one is wanting, the court' will execute the 
office : and this for an^ unanswerable reason, that in equity the 
trust id the estate. ' The land or the money, in whose hands so- 
ever it comes, is bound by the trust, if the legal estate was taken 
with notice of the trust. 
. I shall cite a few authorities, not for the general principle, 
but for the emphatic and universal manner, excluding all ex- 
ception, in which it is expressed. „■ . 

^ Trustees either are suph by the express or implied declara- 
tion of the party ^ or are made such by a Court of Equity* In 
a Court of Equity, it is sufficient that the trust appears ; and if 



109 

the party creating th6 trust, has not appointed his own trustee, 
the Coutt of Equity will follow the legal estate, and decree the 
perison in whom it is tested, to execute the tru«t/it being a rule 
which admits of no exception ^ that a court of equity never wants 
a trustee." Co. Lift. 290, b.^^note l,^cc. 4, by Butler. 

*' The general rule is, that a trust shall never fail of execution 
for want of a trustee, and that if one is wanting, the court, shall 
execute the office/' Oo. Lilt. 113, a. — note 2, by Hargrove. 

In Locton v. Locton; 2 Freem. 136, in 1627, Where testator 
devised lands to be sold,' and the proceeds distributed between 
the daughters of H and B, Lord Keeper Coventry decreed 
the heir to convey. 

In Walker v. Doyle^ I Cha. Ca. 180, in 1655, where execu- 
tors, who were authorized to sell lands for payment of debts, 
died before sale, the Lords Commissioners decreed the heir to 
sell: and they decided the same in Tenant y* Broum^ 1 Chd*. 
Ca. 180, in 1659. 

In Garfootf v. Garfoot, 1 CAa. C7a. 185, in 1663, where lands 
W^re devised to be sold by the executor, and. he died, and the 
heir demurred to a bill against him for a conveyance, the de- 
murrer was overruled. ' ' ' 

The expression, that the trust is tied to the^ landf was used 
at lea^t as early as GvoiUiamsf v.; Rowelly Hardr. 204, in 1661. 
AH these cases were befoi*e the date of the charter to William 
Penn. ^ 

^ The principle was never applied for the benefit of particular 
persons only, or of particular tntsts. Trusts are executed in 
equity for all persons indiscriminately. ' Testamentary powers 
are in the nature of trusts, and the same rule is applied to them. 
So also imperative powers, whether by will or deed. . Co. lAU. 
113, tf., Mr Hargraiye^s note on trusts. Neither the iftegligence. 
of the donee, nor acGident,*^nor any other .circumstance, is per- 
mitted to disappoint ^ the trust. Brotbn v. Biggs^ 8 -Fc*. 674. 
Pitt V. Pelhamj 1 Cha. Ca. 176, in which Lord Keeper Bridg- 
man ruled the contrary, because the implied power of the exe- 
cutor to sell for distribution among legatees, never could arise, 
and was void at law, as it was to be executed after the death 
of the donee, was reversed by the House of Lords, and the heir 

10 ^ 
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was decreed to convey. 1 SugdL oH P&wer$, 185; 2 Sugd. on 
Pow. 174. 

The strength with which the principle is stated in some cases, 
is the greatest possible. 

In the JUtomey^GeKtral v. Dwming^ lord Chief Justice 
Wihnot reiterates the principle again and again. ''I take it to 
be a irst'and fundamental principle in equity, that the trast fol- 
lows the legal estate wherever it goes, except it comes into the 
hands of a purchaser for a valuable consideration without no- 
tice.'* WilmoCs noies, 31. ** Trust estates do not depend upon 
the legal estate for an existence. A court of equity considers 
devises of trusts,' as distinct substantive devises, standing on 
their own basis, independent of the legal estate, or of one another ; 
and the legal estate-is nothing but the .shadow, which always 
^follows the trust estate, in the eye of a court of equity." p. 22. 
'' The individuals naoded as trustees, are only the nominal in« 
struments to execute that intention; ^nd if they fail either by 
death, or being under a disability to act^ or refusing to act, the 
Constitution has provided a trustee." p. 24. ' 

In the Attorney^^eneral v. Hickrnan, 2 Eg. Cd. Abr^ 193, 
the case of a charity, where the trustee died before the testator, 
and the legal estate created by the will, failed altogether. Lord 
King nevertheless established the trust. Eales v. England^ 
Prec* in Chan. 202, ruled by Sir John Trevor, is to the same 
point. Sonley v. The Clockmakers* Co,, 1 Bro. Ch. Rep. 81, be- 
fore cited, is the same, the legal estate having been absolutely 
vpid. 

Lord Thurlow says in H^oggridge v. Thackwellf 1 Ves. jr. 
^75, ''it is known universally, that a trust legacy cannot lapse 
because the trustee dies, but it survives JFbr the benefit of the 
cestuy cjue trust." . 

No one has stated, the rule morie strongly than the author of 
"Commentanes on Equity Jurisdiction as administered in Eng- 
land aiid America." " It is a settled principle in equity, that a 
trust shall neuer fail for want of a trustee." 2 Story's Equity, 
320, sec. 105d. 

Lord 'Nbttinghatn, in 32 Car. /Z, two years before the char- 
ter of Pennsylvania, applied the principle in a very striking 
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case. An kaproprjatto <* deyiied to one that served die cure, 
and'to all that sboulol serrt the cure after him," all the tithea 
and other profits, &c. Though the ctirate wall inca)Mible to 
take by this devise in this manner, for want of' beitig incofTHh 
ratoi and having ^ucoss^n/yet it v^as decreed that tfie heir of 
the testator should be seized in* trust for the curate for the time 
bei^g. .2 Ventr. 349. Anon. 

Now in none of the eases, or books, which I have Cited, is the 
statute of^ 4S Elix. or any other statute, said to be the founda- 
tion of the court's power. The ste^tute4s not mentioned* It 
could not be. It is nott a principle borrowed from charitable* 
usfes* Nay-«^haritabt^ uses* have taken benefit of this principle 
from the ^reat code of equity. Sir John Leiacb says, ^The 
jurisdiction of courts of equity, with respect to charitable be- 
quests^ is derii^ from their authority to carry into execution 
the ^rtt^ of any Will or other insrtruqi^t, according to the in« 
tention expressed." Atiomey^Oentral v. Ironmongers^ Co.f 2 
Mj^ne^' Z 6BI ; Slidford, 630. 

And ali the principles of English equity belong as much to 
Pennsylvania as to England. Oentlcxneh, not' femiliar with our 
system, perplex t^mselves by occasional oases which shdw the 
vrant of equity powers in the tribunals of that State-r-or rather 
of equity^ forms, and modes of ackninistratbn. In an early stage 
of the colony, there were courts of equity, with all the usual 
pbwers. They ceased to exists Certain equity powers wefe 
afterwards used by the ccNOimon law courts, without legislative 
authority. They were indispensable, and the right to use them, 
became estab^shed by time. Others were subsequently given . 
by the legislature under the authority of tfae State Constitu- 
tion; and in certain cases, all the powers of Chancery have 
been given by recent laws. But equity principles have never 
fluctuated. with these powers. Prom the first day of the colony 
to the present hour, they have been acknowledged, adopted, 
and applied, universally, sometimes it must be admitted defec- 
tively, because the power of application was defective $•• but 
"sdienever, either directly or circuitou8ly,'fhe powers of a court 
of common. law could apply to the principles, or wherever the 
fHrinciples required no power to administer them, as in th& case 
of equitable rights or titles iii possession, thei« the maa^ims and 
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priaciples of the English Chancery have been enforced. I will 
hereafter, jn a general view of the Pennsylvania law, cite the 
authorities to support these positions^ 

After this statement of the principles of Chancery in regard 
to trusts, not only is there no doubfof our full title to the liene* 
:Gt of them in this case, as a base depending upon the law of 
Pennsylvania, but it is inaterial to remark^ that in the Baptist 
< Ajnodaiion V. HarCt Executonf in 4 Wheatony this view of the 
subject was not presented nor taken. Surely a charitable use, 
that is good at common la^ is a trmt. Of what iropbrtance is it 
then, whether there is any sufficient evidence before the courts 
Uiat Chancery in .England', had protected such specific trusts 
before the 4S Elizabeih? That court by its original jurisdic- 
tion — by jts very constitution — from the necessity of its nature 
— has always protected all lawful trusts. Admitting the trust 
to be lawful, it seems to me to be an abandonment of one of the 
great head&( of Chancery jurisdiction, to omit bringing to bear 
upon the question, the undoubted jurisdiction of that court over 
all trusts. .Virginia and Maryland, who have followed the 
Baptist Association case, and under ^ the sanction of that argu- 
ment, have rooted, but charities perhaps altogether, niust judge 
for themselves; but unless they deny that a charitable thrust is 
a trust, I Gotifess my inability to perceive; how the repeal of the 
statute of 43 Elxxdbethy or the'non-^adoption of that statute, can 
take charitable trusts out of the protection which Chancery 
gives by its origmal jurisdiction and co^titution to all .trusts. 
If the uncertainty of the objects, and the want of trustees to 
sel^t them, be no objections,-— if the trusts are ^good and valid 
trusts at law, — then I submit, it cannot be an objection, that 
there is no statute to give Chancery a jurisdiction over them, 
unless Chancery has no geneiral original fundamental jurisdic- 
tion over trusts at all. ' 

It has been cqntended, nevertheless, that courts of equity in 
England, originally exercised the power of protecting charitable 
uses,.only by or under the statute 48 Elizabeth^ and ihat where 
the statute does not extend, or hats not been adopted, they have 
not the power.^ In other words, it is argued that charitable 
trusts are excepted out of the general jurisdiction of Chancery 
over trusts. In answer to this I proce^ to show: ^ 
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IV. Thmt tharibaiiU vaei enjoyed theprUeeti&n ^ Chaneenff 
before the 43d Elimbetki by the original jurisdiction of that 
oewti ond have Enjoyed it eper sihce^ 

• This is a question of juridical history — a question of fact If 
it should be settled against us, what would it conclude, seeing 
that Chancery confessedly 4ias exercised this jurisdictioa by 
original bill for more' than tWo centuries, and had exercised it 
for* nearly a century between the date of the statnte, and the 
date of the charter to Wb/Penn? 

It was not settled till PiU v. Pdham, in 1671, that Ckanoery 
WQttkl decrae a sale or conveyance by the heir, for distribution 
ataiongllegal^es, where the power .given by the testator was void 
At law ill its creation. Would, a court of Cbanoery toy where 
ki these States, hesitate to foUow Pitt y. Pdham^ for this rea- 
son 1 The iirst case of a bill in Cbaiicery for partition, was in 
wSJMrire V. Walrmid, in 40 Elisu 1598; Tothili, 155. Mr. Hair- 
grave speaks of it, as ** a new compulsory mode of partition 
'that has ^tmg mp ;" but he has the good sense to add — " and 
is now fully established:' Co. LUL 169, a. note 2.. What dif- 
Ibrence d«es it make at this day, that from the year 1601, only, 
and no earlier. Chancery has by usurpation gained a power over 
charitable trusts, that she did not exercise before, and never 
ought to have exercised at all. After the stream has run ^slear 
and undisturbed so long, are we to refhse to drink of it, because 
of old there was a quarrel at th^ source that troubled the 
"v^aters? Equity jurisdiction is"as njiuch a n^atter of precedent 
as law, and if oiie hundred years' uninterrupted exercise of it, 
'will not suffice, neither would a thousand. , 

In the famous report to King James, in. 1616, which settled 
the controversy between Lord Ellesmere and Lord Coke, the 
Commisaiooers did not go back for precedents to an earlier reign 
than Henry VIL, which began in 1485, and. they refuted Lord 
Coke forever'by findiiig them in that reign and sobsequeatly. 
Jurisdiction of Chancery vindicated^ 21, appended to 3 Rep^ in 
Chancery. 1 CMecL Jurid.39^ 

But tha question of foct as to the. jurisdiction of charitable 
uses recurs. 

Having in this couotry eElpeciaUy, but very imperfect means 
of investigating the questiop of fact, we ought, I suppose, tq 
• 10* 
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trust to the general current of professional' opinkm. in England, 
as very safe evidence in the main; and protesting as I do,. that 
after !a not careless research, there is to be found, in the course, 
of two centuries and a half, but\one solitary- dictum^ in 1798, 
by I/>rd Lou^borougb, that questions the jurisdiction of equity 
in cases of charitable trust before the 43 Elizabeth^ I aver that 
the general current, both of professbnal and judicial opinion, is 
decidedly in favour of the imoien^orial, oi*iginal jurisdiction of 
Chancery in such cases. 

' The evidence I have to adduce in the first place, is the actual 
exercise of original jurisdietion by Chancery, without any ques- 
tion, so soon after the 4Sd Elizabethy as to make it impossible to 
regard it as an usurpation; and the declared sentiments of a 
succession of. the most eminent chancellors, and equity lawyers, 
from that time to the present, in favour of it. 

The ^M, Elizabelhy c. 4, was passed at a session of Parliament, 
which began the 27th October, and ended the 19th December, 
1601. Sir Francis Moore, in His readings upon the statute, . 
which he drafted, and Puke, in his Law of Charitable Us^, 
give several cases of the exercise of this; jurisdiction, without 
suggesting a doubt of its propriety. 

Payne's case^ Duk^ oh Char. JJsesi 154 (Bridgman's ed.,) can- 
not be fixed precisely in point of date. It was probably imme^ 
diately before or after 3 Jame$ 1, in 1604. Commissiotiers 
under the statute had decreed a charitable use to find a chaplain 
ad divina cdebranda. The Lord Chaqcelloc, on the ground 
that such a use was not inquirable within the statute, annulled 
the decree, but '' by his chancery avthority might andxlid decree 
the land to the use." 

In Ouiddrfs case^ in 4 Jac 1^ an heir was compelled- by de- 
cree in chancery to surrender a copyhold to the vendee of the 
devisees for a charitable use. 

Blackstone v. Hemworth Hospital, Duke, ,644, 11 Jac 1. A. 
vicar m4 churchwardens exhibited their bill in Chancery to 
faiiy^ a eluLritable use established, and the Master of the Rolls, 
Sir Edward Phillips, made a decree, v A second bill was filed 
by other parties, alleging thi^t the first was exhibited by prac- 
tice, and Lord Ellesmerp gav^ his q>inbni in the, case, though it 
does not appear that he made a decree^-^the original juriMic- 
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tion of Ghane&ry not being questioned in eithar cause. Lord 
I^eeper Coventry , afterwards ordered a commission to issue, 
there being jurisdiction either way.' ^ 

Hynshaw v. Corporation xrf Morpeth^ Duke^ 142, 5 Car. 1, 
162d; 2 Gibson^s Oodexy 1158 — note y. A commission . was 
grafted to reform a breach of trust by a corporation, who were 
visiters^ of a. free school and also the trustees. The corporation 
refused ^^o appear, on the ground that by the second proviso to 
the statute, the commissioners had no jurisdiction. Though.the 
question was then of thl^ first impression, and not clear. Lord 
Keeper Coventry declared that the commissioners might pro- 
ceed, the visiters being trustees, saying — ** that if it should be 
otherwise construed, this breach of trust iivould escape un- 
punished, unless in' Chancery f or >in Parliament, which would 
be a tedious and chargeable suit for poor persons." 

. Mayor of London's case, Duke, 360, 15 Can 1, 1639. Sir 
John Finch, Lord K^eper^ established a dMiritable use in Chan- 
cery, of which the commissioners had clearly no jurisdiction. 

Chelmsford Poor v. jmdmay,, Duke, 574, Mic 1649« The 
Lords Commissioners reversed c( decree of commissioners, on 
the ground that they had t\o jurisdiction, aiid ordered a bill to 
be filed in Chancery. • 

Attorney-General v.. Townsend, Duke, .590, 22 Car. 2, 1670, 
upon an information in Chancery, Lord Keeper Bridgman es- 
tablished by decree a charitable use for the relief of the poor 
of B. Duke, a very accurate reporter, tnakes a note to this 
case. '* Where the devisor gives all his estate, or the surplusage 
of his estate, to the poor, the^, the proper way to -have the 
same applied to charitable uses, isby information in Chandery*^\ 
Sir Francis &f oore says, '^ It a man ' bequeath three ^hundrM 
poundss tp be let out at five per cent, by the churchwardens of 
each parisby this legacy ii not within thi& statute; but yet the 
Chancellor fjaay give remedy by equity in Chancery.^' Duhe, 
136. 

. There was a doubt at one time, or so the early reporters v in 
Ghancery represent, whether in a casb that was within the 
stjELtute, the use could be decreed except upbn commission; that 
is. to say, wliether the statute had not ouatied the original juris- 
diction of Chancery in such cas^s, though it existed ia all others; 
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and by referenee to tUs doabt, all Ike apparent inconiisteDcies 
in the early eases ore resolved Ad Instaaee may be seea m 
Attorney-General v. Newman, 1 Cluu Co. 157, 21 4* 22 Car^% 
1669, where that great lawyer, Sir Orlando Bridgman, Lord 
Keeper, declared, that ** The Vmg^eA pater pdtrim might infimn 
for any public benefit for charitable lis^s before the statute of 
Elizabeth.'' ^'But it was doubted,'' says the reporter, «'tfae 
court could not take notice of that statute, so as to grant a Telief 
according to that statute upon a bill ; but that the course pre- 
scribed by that statute, by commission of charitable uses, must 
be obsenred in cases relievable by that statute. But no pom* 
ttre opinion was delivered, for the defendant consented to a de- 
cwiee." The doubt may have existed, though it is. a little re- 
markable, tliat the same reporter in a prior case in his' owa 
book, West v. Kn^kt, 1 Cha. €a. 134, 21 Cur. 1, before the 
Master of the RoUs,^ Sir Harbottle Grimstone, says that the 
master had ordered a search for precedents, and had found one 
On the 'v^ point, that Chancery might relieve upon original 
bill in a'Case within the statute. It was the settled. construe* 
tion in Chancery, from the time of Lord Ejllesmere,itbat express 
words in a statute are necessary to oust the jurisdiction of 
Chanisery. This, principle was his main defence against the 
statute. of Preemun^re, with which. Lord Coke threatened all the 
officers of Chancery. Except so for as the statute of Elizabeth 
m|iy have ousted the jurisdiction of Chancery in certain cases, 
the unlimited jurisdiction Of the court over charitable trusts, 
seems, never to have been questioned, Qntil the time of Lord 
Loughborough; and it results, that while in the Baptist case in 
this court, and in the Virginia and Maryland cases, which fol- 
lowed It, the deelsions against the charity were founded on the 
hypothesis that Chancery got its jurisdiction only from the 
statute^ die doubt of Lord Keeper Bridgman, and some of his 
predecessors', was whether the statute, in all the ^ases that it 
provided f(»* at ally had not taken.it away. 

It is easy to perceive that the mind of the late Chief Justice 
of this court, was to some extent influenced in its impressi<Mis 
against the general jurisdiction of Chancery, by two or thl^ 
eases, that will be' found upon examination to have been defec- 
tively reported. 
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The dase of the Aitomeif^Creneral ex. re. St. John's CcUege ▼. 
Plcatf Fin(Af 291, was oneof them.* The |k>iot decided in the 
case by Sir Heneage Finch, Lord Keeper, in 27 Car. 2, 1675,. 
is simply that a charity must be accepted on.the terms on which 
it is given, and cannot be altered by agreement between the 
hehr of the donor and donees ; a point that cannot be disputed. 
But the reporter at the beginning of the case makes the follow- 
ing remark, for which only the case was cited by Chief Justice 
Marsiiall. "The testator died, and Bobert Piatt, as brother 
and hisir^ entered^ pretending that the devise was void, because 
the naxne af the corporate body was not fully expressed ; but this 
being referred by the Lord Keeper Lyttleton^ to have the opi- 
nion of the judges, they certified that the devise was void in 
law, but that, it was a good. limitation in equity, within the 
statute of' charitable uses;" from which the inference was 
drawn, that it was oply under the statute that the use could be 
established. . 

Lyttleton was appointed Lord Keeper by. Charles I. in 1640, 
and died in 1645. ParHe's Hist. ofCt. of Chaticery, 112, 117. 
HiB was not an equity lawyer of reputation^ Parke'Xalls him an 
^^ unworthy incumbent." But he must have known too much 
af equity as well as of law, to have sent such a question of mis- 
nomer to the courts of law at all, and especially after the Mayor 
of Ijondon's case; decided in Chancery the year before hisap- 
pbintment, Duke, 380 — and the case oS.Lynne Regis, decided 
thirty years before, on solemn argument in the King's Bench. 
10 Rep. 123, a. But if he did send such a point to the law 
judges; it must have been thirty years brfore the time of Finch's 
report, and the reporter was therefore not likely to know any 
thing personally about it He^ certainly knew nothing about it 
accurately, 
s The same case was referred to by the Chief Justioe, as. also 



* Cases temp. JFi7uh,.w a book of no authority. See 10 Fet. jr. 562; 1 WUs, 162; 
3 Atk. 334; WaUde^s Reporters^ 53. I have pleasure in inning to a very useful 
and well prepared work of Mr. J. W. Wallace, of the Philadelphia Bar, entitled 
" The Reporters, chronologically arranged, with occasional remarks upon their re- 
' spective merits.^' Some such work f^s this is essentially necessary to guard against 
the inciiscriAiinate reception of the old Reporters, especially the Chancery Reportevs, 
as authority. . 
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rejj^mrted in hCfiu. Co. S67, m Anammom$. This book > <<(tf 
notoriously donbtfiil aothority/' WaUaoB^g ReforUn, 52. Here 
the reporter says, *'Prat devised his houses in Sepuldire's 
perish, to St John's College, he beiOf imiemt m eapiiei and the 
corporation misnamed, which was a Tend devise to pass lands, 
and so on former proceeding^ certMied by sthe <^ion of the 
judges. The Lord Keeper, notwithstanding, decroed it a good 
appointment for a charitable use within the statute (^4S JS/isa- 
biabi But then it was objected that if so, yet the proems and 
method, appointed by the statute ought to be held. But the 
Lord ELeeper decreed the charity, though before the statute no 
such decree could have been made.*' All this is obviously the 
language of the reporter, and is not the \anguage of Sir Ed- 
ward Lyttleton who died thirty years before, nor of Sir Hene- 
age Finch, the Lord Keeper, before whom the cause came cm, 
upon another point in 167.5, nor is the leporter^s opinion of any 
the least weight. Now, however, we get the new iacts that 
the testator was tenant in cflpitef and that the Lord Keeper on 
his own judgment decreed the Will a good appointm«it. 

This case is again stated in West v. Palmer $ 1 Cha* Ca. 134, 
in 21 Car. II., 1669, before the Master of the Hcdls ; and there 
the decree of St. John's College v. Platt^ is said to bate been 
ma,de 30th June> 1657, where upon advice of four judges,.it was 
reserved *^ that upon original bill the Chancery might relieve 
within the statute of charitable uses.'' Here is a third version, 
entirely different from the other two, but the time of the certi- 
ficate is inaccurate. The doctrine of it is unquestionable, it 
being only, that the Court'bf Chancery might establish a chari- 
table use by original bill, notwithstanding the charity was 
within the statute. There is no probability, however, that any 
liOrd K^eeper would. have asked the advice of the law judges, 
upon a point of equity jurisdiction, and ther^re we may 
fairly infer inaccuracy in this, as much as in thp previous state- 
ment. 

A fourth report,, and different from all the rest, is Plate v. St. 
John's College, Duke, 379, where it appears that the devisor 
was tenant in taU, and yet Lord Keeper Lyttleton held the de- 
vise of the college good by the statute 43 ^izabeth, deciding 
himself, that the error in the corporate name was of no impor^ 
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tifioe, and not miding to ^ law jtidgeffte their ppioim 
point. 

^ Nothing is to be obtained fnnn these reports, elscept perhaps 

the last, that is worthy of any reliance as a true history of Ibe 

case — ^and e^n the decision, as Duloe reports it» is rejected aa 

' being coMrary to all principle, in Rumbold t. RunMdf 3 Ves. 

Jr. 70. 

CoUiaon's tOK^'Shbartf 136, 15 Jac^ is another oi the cases 
ciied in The Baptist Agsodatwn v.' Harfs Ex^rs.^ as having been 
irefinrred to the judges, who certified that the case was within 
the relief of the 43 EUz. — fox '* though the. devise wajs utterly 
void^ yet it was withih the words lintUed and appeiMted for 
efaaritable OSes." . The impression made by the report on the 
mind of Cfai^f Justice Marshall, undoubtedly was, that this'vras 
an original bill in Chancery; whereas, by i^efarring to BxMa 
ease. Moor y 886, the same case' tinder another name, it appears 
clearly to have been an appeal, from commissioners under the 
trtatute. It was a -devise befo^ the statute of wills, and the 
house devised as a charity, was not devisable by custom nor 
" estated to any us6.^* The only question tberefore, was, whe- 
ther the commissioners, under the true interpretation of the 
43d Eliz,y could decree the charity in such a case ; and the 
judges having advised that such was the interpretation of the 
statute, Lord Bacon, Chancellor,, confirmed the decree. The 
case has no bearing whatever upon the original jurisdiction df 
Chancery. 

I' may therefore return to the' statement of authorities in fa- 
vour of that, jiiriisdiction, which has been suspended for ihese 
remarks on the cases referred to in The Baptist Association v. 
Harfs Executors. 

In Attorney-General v. Matthews, 2 Lev. 169, 28 Car. IF. 
1675, the Lord Keeper,. Sir Heneage Finch^, quashed a commis- 
sion, where the devise was to the poor generally, and ordered 
an information in Chancery. 

Lord Solners in Carie v. Berttey2 Tern. 342, 1696, asserts 
expressly tha^ charities generally fell under the care and direc- 
tion.of Chancery. 

In the case of Eyre v. The Countess^ of ShafieAury,2 P. 
Wins. 119, hi 1725, before the Lords Commissioners Jekyl,Gil- 
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bert and R. Raymond, the court say— <^. In like manner, in the 
case of. charity, the king pro bonopublicoy has an original right 
to superintend the care thereof, so 'that abstracted from the 
statute of Elizabeth, relating to charitable uses, nnd' antecedent 
toit^BS well as since, it has been every day's practice to file 
informations in Chancery, in the Attorney-Generars name, for 
the establishment of charities.'* 

Lord Hardwicke'S'decisionis and opinions are full in several 
cases to the same point. In AUorney^Oeneral v. Locke/S Atk 
165, in 1744, he says, where there is a general destination to 
the poor, the relief mtat be by cnriginal fa^l. 

The case of the AUotney-Creneral v. BrereUniy 2 Ves. 425, in 
1751, was a very strong' one. The Statute 29 Car. 2, c. 8, re- 
lating to. augmentations of vicarages, directed that the most 
favourable construction should be given to grants for such ob- 
jects, and such further remedy ** as heretofore hath been, or may 
be had for other charitable uses upon the statute for Charitat>le 
Uses.'' Lord Hardtticke, ** Th^se augmentations are charities 
to be sure ; but at the* latter end of that statute, is a clause 
which considers them as charities under 43 EAzdbeth. 'This is 
not indeed a proceeding by way of commission of charitable 
use, which is founded on that statute, hut it is by the old way 
of proceeding, in the name of the Attorney-General in this court 
for the charity. But that proceeding is not confined to cases 
considered as charities before the statute of Charitable Uses, 
but all others are taken to be within the extensiveness of this 
proceeding, in the name of the Attorney-General, which may 
be applied here." This is not only a clear assertion that the 
jurisdiction, byv information, . or originar bill, extended to all 
9a^s of charities before the statute, but that it was to be ap- 
plied to cases declared to be charities by statute afterwards* 

The whole argutnent of Lord Hardwicke, in the Attorney- 
General v. MUdl^ton^ 2 Ves* 327, in the same year, is to the 
same effect. It wa? an information against, the masterjs and 
governors of a school, founded by charter from the crown, for a 
wrongful ejQercise of power in the' charity, thejt being at the 
si^me time visiters by charter. Lord Hardwicke dismissed the 
ioformation, because the school must be regulated in thelfirst 
instance by the charter, and not by af^lication to a court of 
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equity ; but his remarks on the jwisdictiod of the court gene- 
Tally, are decisive. "Consider the nature of this foundation. 
It is at the petition of two private persons, by charter of the 
cr<^wny whieh distinguishes this from cases of the statute of 
Elizabeth on Charitable yses, or cases before that statute, in 
which this court exercised jurisdiction of diarities at large. 
Since that statute, where there is a charity for the particular 
purposes therein, and no charter given by the qrown to found 
and regulateat, unless .9, particular exception out of the statute, 
it mu$t be regulated by commission. But there may be a bill by 
informatioH in this court, founded on its general jurisdiction," 
**.This is clearly not a case within the statute of Charitable 
Uses, but excepted out of it, for this is a free school, which has 
special governors appointed by, the founder. It is true that an 
information in the name of the Attorney-General as an officer 
of the crown, ^Nvas not a head of the statute of Charitable Uses, 
because that original jurisdiction was exercised in this court be* 
fore; but that was always in cases now provided for by that . 
statute, that is, charities at targe, not properly and regularly 
provided for in charters of the crown.'* 

In the Attomey-Oeneral v* Tancred, 1 Eden 10, S, C. 1 Wl 
Slack. 90, in^ 1767, Lord Keeper Henley decided the point, in 
a case that was^ not within the statute, a college of one of the 
universities. The question in substance was, whether Chancery 
would supply for such:a casef, a defejct whicb the statute cured 
for a case that was wijthin it ; and his language is this, both in 
the report of Mr.' Eden and oif Sir William Blackstone. "I 
take the uniform rule of this court, before, at, and after, the sta- 
tute of Elizabeth to have been, that when the uses are charita-- 
ble, and the person has himself full, power to convey, the court 
will aid a defective conveyance to uses. Tlius, though devises to 
corporations were void under the Statute of Henry Hth, {The 
Statute of Wills,) yet they were always considered as good in 
equity, if given to charitable, uses.*' It was supposed in The 
Baptist Association y. Hart's Executors, in 4 Wheaton 42, 3 
Peters 492, that Lord Keeper Henley had been misreported ; 
but these are his Words in both rep<wters ; and it will be found 
hereafter, that they are sustained by all that deserves the name 
of authority in England. Both reporters at the same time 
.11 
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jOu^ke the Lord Keeper speak of the conveyance fifi ** being es- 
tablished unc^er the statute;*', but the case was not within the 
statute, and therefore the* defect could not be supplied by virtue 
of the statute. . The Lord Keeper necessarily meant to speak of 
the conveyance b^ng established in like manner as in cases 
under the statute. 

Lord, Chief Justice Wilmot, in Atiomey-'General v. Downing^ 
Wilmofs notes 24, in 1767, expresses the same sentiment with 
Lord Keeper Henley, in saying that ^ the king as parens pairuB 
has the superintending power over all chi^ities, abst^act^ icom 
the statute of Elizabeth, and antecedent to it; which paternal 
care and protection ia,deleg€Ued to this courtJ* He speaks of 
the power, as a power of the Court of Chancery, and the rule, 
as a rule of the court, deriv.ed originally from the grant of the 
supreme power in the state, as all its jurisdiction is, but exer- 
cised by the Chancellor in curui, and not merely as representing 
the king persoqally in capiera. The elaborate investigation by 
Lord Eldoa in Moggridge v. Tkackwdh 7 Yes. 36« proves that 
the jurisdiction over the subject, of qharities in all cases, belongs 
to the court judicially and priginally-; but that in one case, and 
oi^ case only, that of a general indefinite chi^*ity without trus- 
tees, the charity is established, according to the personal direc- 
tion of the king under his sign manual. 

In recent times, circumstances have occurred to draw from 
the judges in England more pointed expressions on this head of 
Chancery Jurisdiction. In 1827, a case came by appear from 
the Irish Chancery to the House of Lords, which brought up 
the question of the original jurisdiction of Chancery over chari- 
table uses, independent of the statute of 43 Elizabeth. This 
statute does not extend to Ireland, and unless the general juris- 
diction of Chancery had comprehended the subject of the appeal, 
it must probably have failed, if the Case was to be regarded 
only as one of charity. 

Lord Redesdale said, *' We are referred ta the statute <rf 
Elizabeth with respect to charitable uses, as creating a new 
law upon the subject of charitable uses. That statute only 
created a ne^ jurisdiction; it created no new law; it created a 
new and ancillary jurisdiction, a jurisdiction created by a com- 
mission tQ be issued put of the Court of Chancery, to inquire 
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whether the funds given fbr charitable purposes bad or had not 
been misapplied, and to see to their proper application ; but the 
proceedings of that commission 'were made subject to appeal to 
the Lord Chancellor, and he might reverse or afiirm what they 
Had done, or make such order as he might think fit /or reserving 
the eontrotting jurisdiction of the Court of Chancery f as it er- 
isted before the passing ofthatadt; and there can be no'iaubU 
that by information by the Attorney-General the same thing might 
be done.** Attofnet/^General v. Mayor of Dublin^ 1 Bligh 347. 
**WhiIe proceedings under that statute were in common prac- 
tice (as appears in that collection which is called Duke's Chari- 
table Uses), you v^rill find it stated, that in certain cases, although 
a commission might issue under the statute, an information by 
the Attorney-General was a better remedy. In process of time 
indeed it was found that the commission , of Charitable Uses 
was not the best remedy, and that it was better to resort again 
to the proceedings by way of information in the name of the 
Attorney-General." lb. "The right which the Attorney- 
General has to file an information, is a right of prerogative. 
The king as parens patriae has a right by his proper ofiicer to 
can upon the several courts of justice, according to the nature 
of their several jurisdictions, to see that right is done to his 
subjects, who are incompetent to act for themselves, as in the 
case of charities and other casfes;?* P, 348. 

Lord Eldon ^aid he was most clearly of (pinion, thafth^ 
jurisdiction of the Court of Chancery could not be taken away 
btit by express words, or by words creating a necessary impli- 
cation to that effect." P. 358. 

The Lord Chancellor (Lyndhurst)' said he was of opinion, 
*' that the Court of Chtocery had jurisdiction in the case^ whe- 
ther it was or .was not a -charitable use." P. 335. ' 

All these grea:t equity judges concurred consequently in 
holding to the original jurisdiction of Chancery in charitable 
uses. 

Lord Redesdale repeats his opinion in the ' Corporation of 
Ludlow V. Greenhouse, also in the House of Lords, 1 Bligh 61. 

And finally as late as 1833, Sir John Leach, in the Attorney- 
General v.. Brenttoood School, 1 Mylne 4* XI 376, in speaking 
of a devise to a corporattion, in 1565, says, ♦*! am of opinion, 
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that although at this time no legal detiae could be ina<le to a 
coqx>ratioti for a charitable use, yet laods so deyised, were in 
equity bound by a trust for the charity, which a court of equiiy 
would then execute.^* 

Here is a mass of dicta and adjudications since the statute of 
43 Elizabeth-^ihe consentient opinion, judgment, and practice 
of lawyers and courts /or two centuries and a quarter— afl&nn- 
ing the full jurisdiction of the Court of Chancery over charita- 
ble uses ab migine; and against these we have only the solita- 
ry, unnecessary, ill considered dictvm of Lord Loughboroa^, 
in the Attorney- General v. Bowyer, 3"Fe*, Jr* 726. " It does 
not appear,"' said his lordship, " that this court a^ that time 
(namely, before the statute 43d! Elixabeth,) had cognizance upon 
informations for the establishment of charities. Prior to. the 
time of Lord EUesmere, as far as tradition in times immediate' 
h following goesj there were no such informations as this upon 
which I am now fitting, hut they made out the case as well as 
they could at law", , 

If this assertion were confined to proceedings by informationt 
in the name of the Attorney-General, it Would not concern us, 
in this case, nor perhaps in any other in this country ; but the 
meaning of his lordship is distinct^ that the tradition in times 
immediately following the statute, was, that in charitable uses 
they made out the case as well as they could at law, and bad 
not Jhe aid of .Chancery. So it wa» understood, beyond doubt, 
by Chief Justice Marshall,, apd so it was applied in The Bap- 
tist Association y.'HarfsJS^ecutdrs. 

Lord Loughborough refers to no extant book or Writing what- 
ever, for this tradition, and yet he could have l^nown nothing of 
tradition in titoea immefliatety foUomng the staUUe^ except by 
some printed or written work. It coiild not otherwise have 
come down to his lordship. I apprehend it to be as clearly de- 
monstrable as a negative can be, that nothing of the kind 
existed. It would be expressly contrary to what was both ad- 
judged and printed, had existed in print for more than a centu- 
ry, and was existing in his lordship's time, and still exists. 
Certainly Lord Loughborough was not required to be a legal 
antiquarian, acquainted with all ancient records then remaining 
in the archives of Chancery,, and only since his day brought to 
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light ; but he was bound, before eiEpressing his opinion on a 
question concerning the statute of Charitable Uses, and upon 
the jurisdiction of Chancery, to know something of the two 
fundamental works Upon the. subject, Duke's Charitable Uses, a 
book of acknowledged authority, and Sir Francis Moore's Read- 
ings on the Statute — the latter the work of an eminent lawyei', 
who drew the statute at the request of the House of Commons, 
who had delivered reading^ upbn it to the students of the Mid- 
dle Temple — and who was one of the most careful and accurate 
reporter^ of his day. Lord Loughborough undoubtedly had 
heard of both these Works. He cites a case from Duke, in Rum' 
bold ▼. Rumhold'y ^ Ves. 69 — two years before the Attorney- 
General r. Bowyer. Yet it will be seen mbst clearly, that if 
he had read either of them with care> he could not have said 
what is set down to him. The evidence of this will be found 
-to be, so strong, that it is but a proper respect to the Lord Chan- 
cellor, to suppose that he has been tnisreported,1>y nevertheless 
one of the most accurate of modern reporters. 

I proceed now to cite several cases of decrees in Chancery, 
befi>re the statute of 43 £/n., which ineontestahly^ show that 
charitable uses were not left to make out th^ir case as well as 
' they could at law, but were assisted by Chancery, to the whole 
extent that they were ever assisted by commissioners under the 
statute. 

The case of 3Ies$enger v. The Mayor and Burgesses of Glou- 
cester^ TothUl; 58, is a decree in t^ie Judgment Roll of 36, 37 
and 38 Hemy VIIl. The object of the bill does not appear; 
but the reporter says, "Forasmuch as upon the hearing of the 
matter, th6 defendant showed a tripartite feoffment of the pre- 
mises, from John Cooke to the Mayor and Burgesses, to the use 
of a /ree 5cAooZ and other purposes, and because the plaintiff 
proved not the matter of his bill and replication, therefore the 
said manors and lands, dec, were decreed to the defendants and 
their successors to their uses, aiid that the plaintiff should, by 
Ch^stmas next, deUrer them all the evidences concerning the 
same;" 

In Carey, 103, Parrott v. Pawlet, 20 EKz., the bill being for 
the benefit of the poor of Drayton, was retained, though under 
forty shillings^ 

II* 



In Elmer v. ^cots 34 EKx., Choice Ca$e$ in Chancery, 155— 
there is another case of a decree in Chancery in a charitable 
use, for vrhich there could have been np remedy at law. 

Sir Francis Moore in his reading, gives the case of a decree 
in Chancery in the same year, 24 £/u., in the following terms. 
** One Symons, an Alderman of Winchester, sold certain land 
to Sir Thomas Fleming, now Lord Chief Justice, then Recor- 
der of that town, and this was upon confidence to perform a 
charitable use, which the said Symons declared by bis last will, 
that Sir Thomas Fleming should perform. The bargain was 
never enrolled ; and yet the Lord Chancellor decreed that the 
heir should sell the land, to be disposed according to tbeliqnita* 
tion of the use. And this decree was made the 2ith of Queen 
Elizabeth, btfore the statute of Charitable Uses, and this decree 
was made upon ordinary and judicial equity in Chancery^ and 
therefore it seems the commissioners upon this statute, may tle- 
cree as much in like case." Duke, (by Bridgman) 163. 

This is express to the whole matter involved in the point ; 
and Sir Francis Moore cites the case, not to prove that Chan- 
cery could make such a decree in such a case, nor that it could 
be made upon ordinary and judicial equity, but for the reason, 
that because it could be made, and by virfue oi this (nrdinarjr 
jurisdiction, therefore commissioners under the statute might do 
the same. He infers the power of the commissioners in like 
case, from that of the court, and not th^ power o( the court 
from that of the commissioners. 

Qn the same page, Duie, 163, is another case. '' Sir Thomas 
Bromley decreed, and compelled the terretenant to give seisi9 
of a rent seek, to the intent the party might brmg an asskse." 
Sir Thomas Bromley was crea'tCKl Lord Chancellor in 1579, 21 
Eliz., and died in 1587, 29 Eliz* |f the court had not d^reed 
seizin to^ be given to the landlord, he would have h^d no rejnis** 
d^ whatever at law. Co. LUL Sec. 217, 233, 341, Co. lAu. 
159,6.315.(0.) > ^ ^ . 

The cases of Elndy jLove//, and Bratlington Su^fsex, befe]?e 
S7 Eliz., Duke, 360, 361 ; Bovoard's case, 40 Eliz^ Duke, 136 ; 
Throgmorion 4* Grdtf»ease, 41 Eliz., Duke, 131 ; Kensm*^ casci 
41 Eliz., Duke, 361 ; Buggs y. Sumpner, 8 June, 43 Eliz^ 
which was before the statute, Tothill, 120; Mayor of Reading 
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y. Lane, 4S .Eliz^f (perhaps on the dividing line,) Duke, 361, 
were all decrees in Chancery, in cases of charitable use,'before 
the statute. 

♦ The case of Attomey-Gefieral v. Master of Brentwood S^oot, 
1 Mylne 4* K> 376, gives the particulars of a decree in Chan- 
cery in 1570, 13 EUz., shovfing the exercise of jurisdiction by 
Chancery, establishing a charitable use under a devise to a cor- 
poration, absolutely vojd at law, the heir being decreed to con- 
vey to the corporation, and conveying accordingly in 1573. It 
was this decree that Sir John Leach was called upon to carry> 
into effect, and did carry into effect in 1833, in remedy of an 
abuse of the charity o( long stand'ing. 

These cases would hd sufficient to refute Lord Loughboroughi 
if they stood alone ; for we might slibw their intrinsic propriety 
and necessity, as acti^ of equity jurisdiction, by asking the ques- • 
tion, how it is possible to suppose, that such a jurisdiction did 
not exist before the statute 43 Eliz., considering what the statute ' 
aaysandis? . ' 

It is the creation of a new remedy by commissioners, with 
appeal to the Lord Chancellor, or Lord Keeper, or Chancellor 
of the Dutchy of Lancaster, with power to annul, diminish* 
alter, or enlarge .the decrees of the commissioners, as ^ to either 
of them in their jurisdictions, shall be thought to stand with 
equity and good cons^cience." The general jurisdiction of Chan- 
cery is therefore referred to as an existing power, by which to 
administer equity upon appeals in cases of charitable use. 

It is a remedy in certain cases only, expressly excepting many 
and perhaps all the niost important by name. But the excepted 
cases were of a class to bear the delay and the expenses of 
Chtocery, and to require the mote solemn methods of investiga- 
tiop used in that court, instead 6f jury trial and oral pt^» 
which the coqamiBsioners vi^re to use. Was there, no existing 
jurisdiction to protect charitable uses to the Colleges of the two 
Universttie»--the Cdleges of Westminster, Eton, and Winches- 
ter— ^to Catjiedral or Collegiate Churches— rto cities aqd towns 
Gorporate-r-to hospitals or free schools which ha^ve special visi- 
ters appointed by their founders 7 For all these aire exceptecl 
from. tl»e jurisdiction of the commisaioners. 
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It takes away no existing jurisdiction of any kind. It ex- 
pressly saves the jurisdiction of the ordinary, which extended 
to many matters in the act ; and it says nothing to abridge the 
power of Chancery, which of course remained afterwards as it 
was before, and was expected to remain for the protection and 
correction of what would have otherwise been destroyed by 
the exceptions in the statute. 

But all these questions and inquiries are superfluous, etcept 
to show the inaccuracy of Lord Loughborough's dictum. Since 
bis time, and since the decision in the Baptist Association case^ 
' the fact of the regular, constant exercise of original jurisdiction 
in cases of charitable use, by Chancery, before the 43 Eliz., and 
from a point of time a century before the first year of that 
queen, has beien placed beyond all doubt. ' 

The British House of Commons in the year 1800, presented 
an address to the king, praying him to give such directions as 
he should think fit, for the better preservation, arrangement, and 
more convenient use of the public records of England; and in 
consequence of this address, and by virtue of commissions from 
George III. and his successors, many volumes have been, printed 
by direction of the Record Commission^ and amoi^'«?Kers, the 
calendars or indexes of the.iM'oeeedings in Chancery; in the 
Tower of London. - 

From three of these volumes, printed in 1887, entitled ** Ca- 
lendars of the Proceedings' in Chanceryj in the reign of Queen 
Elizabeth, to which are prefixed exaoiples of earlier proceed- 
ings in that court, namely, from the reign of Richard the Second, 
to that of Queen Elizabeth, inclusive, firom the originals in the 
Tower,^*i— I have selected about fifty cases of bills, answers, &c., 
in charitable uses, of every variety, and asking for every species 
of relief, two of them from the reign of Henry th^ Sixth, which 
ended in 1460— one from the reign of Edward the Fourth, his 
successor^— and the rest 6rom the reign of Queen Elizabeth. The 
extant records in these i^igns are by no means perfect, and 
those of the earlier reigns are very defective. The years of the 
ri^ign do not always appear^ In some they are stated, end in 
others they can be ascertained by collateral prooft. The decrees 
are not given, though in a fi9w cases they also may be ascertain- 
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ed collftterally. . The calendars give in every case^ the name* 
of the coin|d^iiiants or relators, and defendants^ and the object 
of the* bilL .Tbey are,, in fine, indexes for reifereiice, to soch as 
i^ish to examine the original records. In the eases froni Henrtf 
VI* and Edward IV.j the biHs and answers are set out in the . 
printed yolumes at length, as specimens of the Chai^cery prac* 
tice of that day. - > ^ 

BahingUm y. Guilt 1 vol. p. Ivi., is a bill addressed in the 
reign of Henry VI. to the bishop of Winchester, Chancellor of 
England, complaining that the plaintifPs mother had placed 600 
marks in the hands of the defendant, for the purpose of founding 
a^chantry in the Church of St. Petej^, of Haworth, in Notting- 
hamshire, which he had neglected to do. The answer admits 
the receipt of the money for the purpose mentioned, but adds, 
that if the chantry was hot endowed within four years, which 
were not expired, the money was to be applied to finding three 
priests, to sing daily in the said church, and that he is willing 
to pay the money according to the directicm of the court This 
bill must have been in the 37th year ofHenry^ F/.,or before, as 
by a note of the sub-commissioner^ Babington's chantry was 
perfected in that year of tlie reign, which was in 1456, one 
hundred years before the first of Queen Elizabeth. 

Wakering v. Bayle, is another bill addressed to the same 
Chancellor^ in the same reign, to compel the defendant to make 
an estate of certain lands,' to the Hospital of St. Bartholcmiew, 
in West Smithfield, to the iiit^nt to find a priest perpetually ''to 
sing and to oflice in a chape], all of new, made by the cost,'' oX 
one of the fepfiees ; vol. 1, p. Ivii. This was before the 38 Hen* 
F/.-— for in that year the Bishop of Exeter Wfas made Chanced, 
lor^ and continued to the end of the reign. 

The same plaintifi*, Wakering, filed another bill against Bayle, 
for the saqtie cause in the reign of Edward IV., stating the 
former bill, under which he says the defendant was examined 
and sworn ''before Harry, late of dede and not of right, Kjmg 
of Inglond, in his Chauncerie ; " and asking that the defendant 
might be compelled to make the estate, and to stay waste in the 
mean time. Vol. i, p Ixii. 

. Lyon 4* ^f^f^ V. Heuoe 4* Kemp^ -vol. ?, p. xliv., is a bill .ad- 
dressed to the Archbishop of York, Chancellor of England, be* 
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ing the same Bishop of Exeter, who was made Archbiahiop in 
5 Edw. IV., complaining that the defendants had disposed of 
property left for religious, and charitable purposes, contrary to 
the will of the plaidtifT, Ellen's late husband. 

The calendars of Elizabeth's reign, I will refer to by volume 
and page, giving the object of the- suits only in such c^ses as 
appear to be material, and as will exhibit the various kinds of 
relief that was asked. 

" Brentwood — Parker and two others, in behalf of themselves, 
atid other the inhabitants of the town of, against Broume, Bill 
to establish donations. A chapel of ease to, the Parish Church 
of South welde, in which parish the town of Breptwood is situ- 
ated, and 1^ free school and alms-houses there." . Vol. 1, p. 81. 
. This is the same oase^ that is stated in the Attorney-General .y. 
Master of Brentwood School, 1 Mylne 4* £» 376,. in which it 
appears, that the bill was filed in 12 Eliz., and a decree made 
3d May, 1570, establishing a devise for charitable uses to a cor- 
poration, and ordering the ^eir of the testator to convey. . 

« Btiggs the elder, and two other complainants, against Somp- 
ney and three other defendants. Bill ,to establish Charitable 
iJses — a tenement called the Old Pole, and lands theretp belong- 
ing, in Harlow, conveyed and settled temp. Hen. 8. by Jolm 
Swerder to feoflfees in trust for the poor of the said Parish of 
Harlom" Vol. 1, p. 96. 

^' Buttldl and Purchas (churchwardens) against FUche. Bill 
for performance of charitable institutions — land called Church 
Piglitie, held from time immemorial, for repairing the parish 
church of Lyndsell." voL 1, p. 98. No trustees, and complain- 
ants not a corporation to hold lands. 

^^Blenkinsojjp and Scdjkeid against Awndersonne and twp 
Others.^ Bill to establish a charitable doncttion*-^n annuity of 
£8 for certain paupers and a schoolmaster in' the Parish of 
Burch, under Stainsmore, devised by Sir Cuthbett Buckle^ 
Knight, late Loi:d Mayor of London, to be charged jon his mes- 
suage, called the Spittle on Stainsmore, and lands thereto be- 
longing." voL 1, p. 101. No trustees. 

** Booking Parish — Pytche and Goodwin, churchwardens, and 
Wyndall and others, overseers of, against Robinson and two 
others. Bill to recover a legacy to charitable uses-^the sum of 
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MOO, bequeathed by Joan Smythe, widow» to be invested for 
proddcing a yearly fund for the relief of the poor of Bocking.** 
vol. 1, p. 134/ No trustees. . ^ 

**Barrington Parish^Tychner and CoUegey church¥rardens 
ofy against Lancaster. Bill fpr injunction in support of a cha- 
rity.'V vol. 1, p. 141. 

'' Carlton, on behalf pf himself and others, inhabitants of Elm, 
against Btythe^dJid, two others. Bill to recover charitable dona- 
tion — a legacy of dgl3 ISb. Ad., bequeathed by the will of John 
Allen, deceased,: to be invested at interest for the benefit pf the 
poor of the Parish of Elm.^ Vol. 1, p. 159. No trustees. - 

'^ Comworthy Pari^h^-^Perott and others, inhabitants and pa- 
rishioners of, against Cru^e. Bill to appoint new trustees for a 
charity.'* vol. 1, p. 159. 

" Cfongresshurg Manor — John Irish and others, tenants of, 
against Aishe and others^ Bill for performance of will for 
charitable usfes— the manor and lordship of CongTessbury and 
lands, devised by the will of Jol]^n Can to the defendants upon 
sundry trusts." vol* 1, p. 218. 

" Chester—rMdyor and Citizens of, against Brooke and Offley. 
Bill to establish a charity — legacies left by the will of Robert 
Offley, of London, Haberdasher, for the benefit of apprentices 
and other inhabitants of the city of Chester." vol. 1, p. 216. No 
tlrustees. , 

*^ Christ Qhurch within Newgate- — Vicar and Churchwardens 
of^ against Ficar and Churchwardens of the Parish ofAlUSainiSj 
Barking. Claim of donation to charitable donations— « legacy 
of j64 per annum, bequeathed by the will of Joan Watson, and 
claimed by both these, parishes.'' voL 1. p. 218. No trustees, 
and apparently an indefinite charity, • 

^* Dartmouth^^Mayqr, Bailiffs, and Burgesses of, against Ball. 
Bill for appointing new trustees for charitable uses." vol. 1, p. 225. 

" Danburye, Parish and Town — the Churchwardens, Pa^ 
rishioners, and Inhabitants of against jBm^rye. and five others. 
Bill ta regulate charitable donations of land — lands in Purle^h, 
purchased by certain well-disposed and charitable persons in 
trust for the poor of Danburycj." vol. 1, p. 241. 

** Dartmouth Hardness — Mayor, Bailiffs, and Burgesses of 
Clifton, against Fumman and another. Bill for performance of 
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€baritable trustsHrlands in CJtftoDi Dartmouth Hardness, 4tc, 
conveyed by William James to feoflbes in trUst for the poor of 
Dartmouth, and other charitable purposes/' ; vol. 1, p. 357. 

*^ Ethdey-^BlacknaU and others on behalf of the inhiMtants 
off against Sproy and Others. Bill to establish a charitable <Io- 
nation, a parcel of ground in the Parish of Elksldy, contaipiag 
500 acreis, which was of ancient time given and conveyed to 
certain feofifees in trust for said parish." voL 1, p. 276. Trus- 
tees unknown. 

.^^ Elm — Carleton for himself and the rest of the inhtibUanis 
of the Parish of against Bljfth and others. Bill for charitable 
purposes." vol. 1, p. 282^ This is the same case indexed under 
the name of Carlton. 

" Fairfofd — Jenkins and others, tenants and inhabitants of 
the Mar^or and Parish cf, against Oldisworth. Bill to establish 
rights of copyholders, and chsuritable donation — ^the Manor of 
Fairford." voL 1, p. 291. No trusteei^, and trust apparaitly 
indefinite. 

** Feversham — Mayor, Jurats, and Commonalty pf^ agaipst 
Joan Lady Hannots, late the wife of Henry Mocker, and others. 
Bill to establish a devise to a corporation, a messuage, &c., in 
Fev^rsham, and all other bis lands in the Isle of Hartye, &c.; 
all which, .after the decease of his said wife, he devised Co thie 
said mayor, jurats, and commonalty in fee for the benefit of the 
said corporation, repairing the harbour and highways thereof." 
vol. 1, p. 308. This is probably the case of the same plaintiffii 
against Daminam Amcoats, Tothill, 138, in 11 and 12 Elix. 

^^ GUlingham — Estmond and other inhabitants of the town 
of, against Lawrenqe. Bill of revivor to establish certiain chari- 
table uses— divers messuages, lands and tenements, parcel of 
the copyhold of the queen's manor of Gillingham, which (he 
bill states to have been held iime immemorial, for the support 
cf a charity school and other charitable purposes in Gilling- 
ham." vol^ 1, p. 376. No trustees, and the trust in part indefi- 
nite. . ' 

*^ Goodson and others against Munday and others. Bill, fisr 
performance of a trust for charitable uses— divers messuages 
and lands in Ailesbury and ilartwell^ sometime the estate of 
John Bedford, who by a feoffment dated IQfh July, 1494, con- 
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▼eyed the same to certain feoflSbes in trust among other things 
for the r^air of the highways about Ailesbury and Ha(rtwell." 
vol. 1, p. 378. Trustees unknown^ 

^* H&venyngham — Sir Arthur Havenyngham, Knt and other 
inhabitants of, against Tye and several others. Bill to obtain 
attornment and: rent for charitable purposes, fifty acres of land» 
meadow and pasture, called the town land of Havonyngham, 
lying in Badyngham, in the occupation of defendant Tye, the 
reversion in iFeoffees for the U3e of thd said town.*' vol. 1, p. 
dd5. See Dukey 16^, where Sir Francis Moore says, '' it is said 
there aVe precedents in Chancery, where the Lord Chancellor 
had decre^ and compelled the tenant to attorn, where the re- 
version is granted to a charitable ( use." 

" HtdingtbuTry Merley — Sayer and Pryor, Overseers of the 
Poor of, agaipst Lambe and another. Bill to establish a charit- 
able dohation— a sum of £20, given by the Will of Thomas 
Lambe, deceased, to be for the perpetual benefit of the poor of 
Hallingsbury parish, and which the bill prays may be laid out 
in the purchase of land for that purpose." vol. 1, p. 399. No 
trustees. 

Huckmore against Lange and another. Bill to. recover title . 
deeds for charitable uses. vol. 2, p. 5. 

" Barlow — Buggs, and others, inhabitants of the Parish o/*, 
against Sibley. Bill for establishing a charitable donation, a 
c^opyhold, tenement, garden and land, held of the manor of 
Harlowbury, which was given and surrendered by one John 
Godralf, to the use of the poor of said parish." voL'2, p. 49. 
A defective surrender at law. 

^* Heron and Browfif ExefUtors cf Freston against Sproxton 
and , two others. Bill foi" pierformance of a Will respecting 
charitable dcmations-^ivers messuages, lands and tenements, 
&C., late the estate of the said John Freston, who by bis Wilt 
gave large sums of money for building and endowing axi alms- 
house ia Kirkthprpe, and a free school in Normanton^ repairing 
highways, and other purposes:" vol. 2, p. 72. 

^Lxhetter — fHsher for himie^ and others, the inhabitants of 
the town of tigBi'nsi Bletioo. Bill in support of a charitable 
donation^— divers messuages; lands and tenements in Irchester 
and Willingborough, which in the time of King Henry VIL 

12 
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were given and granted by William Taylor and Jolin ^ly» to 
trasteelBy for the use of the poor of Ircihester, ^nd repair of the 
bridges there." vol. 2, p. 107. Trustees unknown. 

^ Icklinghatn — Stock and others^ en behalf of the poor of 9 
VLgBjmt Page and others. Bill for performance of a charity — 
a capital messuage, &c., in Icklingfaamy settled from ancient 
tone in feoffees for the use of the poor of the said town.'' toL 
2, p. 107. Trustees unknown. 

'' aford— Fisher, Master of the MospUal of Sf. Mary of, 
against Anne Seward, widow, pill of revivor to recover dues 
of charity— the tithes of the demesne lands of the farm of East- 
bury, &c., settled for the relief of poor persons in the hospital 
of Ilford." vol. 2, p. i08. 

.<< tSbworth — Brian, afid others^ inhabitants of the parish of, 
against Benk and <ahers. BiUfoi' performance of a charity-— 
divers messuages and lands in Kibworth, given: at different 
times, Tor the use of the poor inhabitants of said parish." vol. 2, 
p. 119. No trustees. 

" Kyhworth — Fooee for himself and others inhabitants of the 
parish of, against Benteand others. Bill for the ' support of^ 
eharity— ^nine medsuages and cottages, &c., given for the sup* 
port of a schoolmaster and graminar school at Kybwprth." vol. 
2, p. 126.' No trustees. 

" Litchfield — Babingtoh Master or Warden of St John Bap- 
tist in the City of, against Lale dnd two others- A capital mes- 
suage and divers other houses, and 100 acreis of landy in Litch- 
field, &c., held for the support of poor persons in the said hos- 
pital, and also of a free grammar school." vol. 2, p. 139. 

** Jjynn — the Mayor and Burf^sses of ihe town of Kings, 
against Thomas Howes, Clerk. BiU for performance of a chari- 
table donation — ^John Titley, Esq., by his Will, gave a payment 
charged upon his dwelling-house at Lynn, for the maintenance 
of a preacher there, and' other charitable .purposes*" vol.. 2, p. 
146. No ti^ustee^, and trust partly indefinite. 

" Northampton— the Mayor and Chambfsrlains of, against 
Nealeand another. Bill to support a charitable donation, two 
messuages in'NorthaiUptoii, late the inheritance of Henry Neale, 
deceas^ and by him charged with certain charitable pay- 
ments." vjoI- 2, p. .271. No trustees. 
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•* Pevxnih nnd oihers against ■ — . Bill to support a chnri- 

table donation, lands, dte., the inheritance of Richard Porter, 
deceased, who conveyed the same to plaintiff's father and 
others, as feo&es in trust for the repair of the parish church of 
Mickleworth.'^ yd. 2, p. 303. 

*^ RoiboraugJi — RycardcB and otherti fixr themselves and the 
rest of the inhdbitahts ofi against Payne /and others* BUI . to 
protect a charitable donatipn-^certain lands, dz;c., which in the 
time of King Hemy YI., were given by Margery Breyseyn« 
and others, to the churchwardens and' inhabitants of Rodbo- 
rough, for the performance of divine service in a chapel of ease 
to said parish, but -which defendants claim as having been for- 
feited to the Crown, being given for superstitious uses." vol. 2, 
p. 430. No trustees capable of taking. 

**Sand and others against Seare — claim under a deed of 
rent charge,^ for charitable purposes." vol. 3, p« 67. Indefiiiite 
charity. 

*' Smith and Wdls, Churchwardens of St. Aldate's, Ooeford, 
om: behalf of the parish^ against Smith and another^ feoflfees. 
Bill against defendants, as feofi^s in trust, to perform, and 
carry into effect such charitable uses. Edgecombe, being seized 
of certain houses, lands, &e., in the City of Oxford, conveyed 
the same to certain fedfees, in trust, who from the profits there- 
of, were to repair the churchy to relieve .the poor, and for other 
good and charitable purposes : they conveyed the same to new 
feoffees, of whom the defendants are survivors, and refuse to 
account'^ vol. 3, p. 108. 

** Thorplangton — the inhdbitantsi of against Jarw/esy only 
surviving feoffee^ to compel performance of trusts, in a deed of 
feofimeht for charitable uses, and to convey to other feofl^s." 
vol. 3, p. 169. Indefinite chi^rity. ' 

' ** Turner, and another, against Buckmasters. Bill to protect 
the plaintiffs, in execution of the Will of Thomas Knighton, for 
charitable uses. ' Lands lying within, and parcel of the manor 
of Leighton Bussard. The defendants allege the same to have 
been left to superstitious uses, and endeavoured to get the same 
into their own bands." vol. 3, p. 183. 

" Vrswifik Ctrammar School, Andrews, and four others^ against 
Blunt and wife. Bill to enforce a claim, under the Wilt of 
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WiUiam MmrshaH— a moiety off the Manor of Beauthingthorp, 
devised for tbe endowiaent of a- grammar school in the' town of 
Urswick, and of such Will appointed C. Marshall; exeentor, 
who died: and the defendant, Anne, his widow, afterwards 
married the defendant, Blunt, who entered into the whole of the 
manor, and refuses to comply with the provisions of the said 
Will." voL 3, p. 197. , 

'' Warwick— Master aHd Brethren of Hospital of Robert^ 
Earl of Leicester t in, against Lee and another. For payment 
of an annuity given to a charity." vol. 3, p. 249. 

'' Witham-^HaU and HUU on behalf of themselves^ and other 
the freeholders and inhobiianis of against Panke. ^Bill for tbe 
support and ooptinuanee of a charity. By the gift and grant 
of well-disposed persons, divers lands in Witham, and divers 
sums of money, were given for the reparation of the church, 
the relief of the poor, and other charitable purposes, which 
lands were settled in feoffees;' and the defendant, having got* 
ten possession thereof, and moneys, and the' deeds of settlement, 
refuses to perform said trusts, or to appoint new feoffees in the 
names of those dead." vol. 3, p. 252. This BiU was in 39 Mix. 

'* Writile-^ohn Uoyd, vkar, TA. Baker and Rd. WUten, 
Churchwardens and poor of, against Aware and dthers, surviV' 
ing feqfees in trust for the said parish. Bill for the continu* 
ance of a charity — a messuage and land given by Thomas, in 
the year 1590, to feoflto in trust, for the poor of the Mid 
parish." vol. 9, p, 269. This bUl was in 38 Eliz. 

** Wyllet qnd Sudbury, Churchwardens and inhabitants^ of 
the town of Middleton, against Middleton, widow. Bill to re* 
oover a charitable pension — a. yearly rent of 65. Sd.^ payable to 
the parish of Middleton, charged on a meissuage and land in 
Middleton." vol. 3, p. 286. - 

. ** Whitehurst and others against Warner. Bill for support 
rf a charity." vol. 3, p. 291. Filed 15 Eliz. 

** Warner against Whitehurst and others. .Cross bill, setting 
forth the bill and decree in the former case«.and an award be- 
tween the parties, and fpr carrying the award into execution." 
vol. 3, p. 292. Filed 20 Eliz. 

** Wellboroughr^Rawley and others; inhabitants of the parish 
qf, agiMBst Lewis and others. Bill to appoint niew trustees of a 
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charity." vol. 3, p. 319. This bill was aiddresfnd to Sir Nicho- 
las Bacon, who was made Lord Keeper in I JS/u., and died in 
21 Elix. 

Here is a mass of testimony on the fact of Chancery jurisdic- 
tion, in cases of charitable, uses, before the 42d of Elizabeths 
that cannot be resisted. When we advert to the various objects 
of thcfiie bills, we may imagine ourselves to be reading a Ghan- 
oery calendar of the present day, in which, parties in some 
cases with no definite or particular interest legal or equitable, 
ask for the supply of new tr^istees, for the redress of abuses, for 
a decree to enforce a charge upon land, or to change the in-- 
vestment of a charity — in behalf of the pooi^-of schools— <rf 
churches— of hospitals — ^without regard to the statute of Wills, 
or the statute of Enrolment, or to any other mere legal impedi* 
ment — ^injunction bills — bills of re vivoc— cross bills — the .full 
action of equity in all respects. ' Charitable uses were, there* 
fore, not left to be made out at law as well as they could be. 
Chancery assisted them precisely as it now doesi, 

I am entitled, therefore, to suppose that my fourth point has 
been proved demonstratively, by Evidence not to be oppbsed or 
doubted. 

Y* The titatute 43 EUz.r i$ only dn ancillary remedy f as Lord 
Redetdale avers, adopted originally for expected facility and 
economy, and to avoid the delay and expense of the old remedy 
by Chancery, to which the statute has yielded, and gone itself 
into qblivion, because it proved more dilatory, more . expensive, 
and more uncertain. 

This is already made apparent under the previous point ; but 
there is, or has been, in some courts, of our country, an adhe- 
sion to this staitute, altogetheir extraordinary, and it is useful to 
multiply the proofs, that it created a special jurisdiction and 
did nothing more. In creating that jurisdiction, it used language 
in its recitals, which was derived from the settled (iractice and 
doctrine of equity in regard to limitations apd appointments to 
uses ; and this derivation being lost sight of, the statute has by 
some persons been regarded as the parent of charitable iises, 
instead of being their minister only. The proofs of its being a 
subordinate reihedy only, are obvious on its face. 
12* 
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1. There is DO enoetment or declaration in the statute to 
make any use good that was not so befo^. It suppocies the gifts 
to have been and to be in their nature good, and provides re- 
dress for the abuse aqd mismanagement of them. 

2. The statute is said in some cases to be retrospective. If 
this means that it operates to take fron^ heirs at law and next 
of kin, what was their full property before the statute, and to 
give it to qthers, it is without example in the history of English 
legislation. Since a ^nuch earlier day than the'stattite, the 
English constitution has been as lyell settled in regard to pri- 
vate rights, aj^ it is now, and to the same ethct An Act of 
Parliament is never made retrospective to divest private rights 
of property, though often with great benefit to extend a remedy 
to cases which before had none. The statute of 43 Eliz. was 
retrospective in remedy — because the rights which previoasly 
existed, were thought to require a quicker, cheaper and more 
inquisitorial remedy than the old one— but it was retrospective 
in remedy only. Had charitable uses been bad before the 
statute, there would have been enactments to mak^ them good 
thereafter, and not merely recitals tha]t they had been given, 
and had been defrauded, abused, or neglected. The statute 
proceeds upon the ground, that ch^iritable uses always were 
tlie property of the objects of them, the poor, the sick and the 
like; and that heirs, and next of kin, and all other persons, bad 
no substantial. property whatever in them. 

3. The Lord Chancellor and Lord Keeper, being fully an* 
thorized on appeal from the. commissioners, to annul, diminish, 
alter or enlarge the judgments and orders of the commissioners, 
as to either of them should be thought to stand with equiiy and 
good conscisnce^ it was, intended consequently, that the. same 
fiqtdty should be the rule before the commissioners^ It is mani- 
festly inconsistent with the intention of the statute, to give the 
commissioners- any power, except to administer an existing 
equity rand it is the same equity that is to be the corrective of 
^U their errors. 

4. The statute became obsolete through the defectiveness of 
the remedy, and not by usurpation of its powers. Evei*y appeal 
was necessarily a bill in Chancery, and the previous jury trial, 
and oral testimony of witnesses, were lost time and expense. 
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Tlie exceptant 6n appeal was complainant, and the opposite 
, party respondent. The exceptions were a bill, and the denid 
of them an answer. 3 BL Conrnu 428 1 Burford v. Leather ^ 3 
Atk.bbO. Lord Riedesdale says, the proceeding before the com- 
missioners was puzzlipg, inconvenient and unjust. In the last 
hundred years there have been but six cases, the last in 1808* 
15 Ve$. 305, S^asi. 22t, EirUby Ravensworth Hospital. The 
great use of the statute was in redressing those flagrailt fobbe'^ 
ries of charitable uses, which occurred during the struggles of 
the Reformation, and .of the Rebellion, and of the Commons- 
wealth that followed, cases for the ii(iost part too gross for ap- 
peal. Thefe ware forty^five commissions the first year after 
the statute was passed, and from 1643 to 1700, eight hundred 
And thirty-six. Shelford, 278, note (f.) 

.5. The Gommissioners did nothing under the statute, that Was 
not done in Chancery before. It is said to have repealed cer- 
tain statutes; for instance-^ J'VVs^, the statute of EUirolment, 37 
Henry YUI. c W; Jenner v. Harper, Gilb. Eq. Repi 44. Sd 
did Chancery before the stiatute. Symon*s case, DukCf 163. The 
enrolment acts have always been held not to affect the funda- 
mental principles of equity. Shandos v. Bi*ownIow, 2 Ridgw. 
P. G. 428; Shep/rouch. 224, ch. 10.— Secondly , the Statute of 
Wills, by sustaining devises for charitable uses to Corporations. 
Duke, 363, Jesus College case; Duke, 375, HUlanCs casef Duke, 
377, Mayor of Bristol v. Wltitton. So did Chancery before the 
statute. Attorney-General v. Master of Brentwood Sehaci, 1 
Mylne Sf K, 21Q, A will was a good appointment in equity 
before the statute. Attorney-General v. Bowyer^ 3 Ves. 727. — 
Thirdly, the statutes of Mortmain, it has been said, were re- 
pealed by the statute. Hohart, 136, Griffith Flood's case; ilh 
CoUinson^s case. Chancery before had held them to be no ob- 
j^acle to the holding of a charitable lase by a Corporation.* 4^- 
tomey-General v. Master of Brentwood School, 1 Mylne Sf K 
376t The decree in 12 Elix^ was in point, both to the statute 
of Wills» and statutes of Mortmain. Duke, 12!^, Sir Francis 
Moore's reading.'^Fourihiy, the commissioners, under the Bt^ 
tate> it is also said, supplied the surrender of a copyhold. Jlfoore, 
89, Revel's case. So did Chancery before. Fairfordy. (Jidu^ 
worth, 1 Proceedings in phkncery, 291; Buggs v. SSHeyf 2. vol* 
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p. ^; Quiddff9 ca$ef Dukej 135* Surrenders are universally 
supplied in Chaneerjf for any one \?ho has the. least claim* ui>oa 
the court — for a widow, 1*6 Fes. 90, younger children, 16 Fei* 
268, creditors, 12 Fes. 216, for any devisee, or legated, if the 
heir is not wholly without provision. 1 4^ 389. — Fifthlfft the 
commissioners, it is further alleged, applied .defects in con- 
veyances, where the grantor w&s competent Muke, 370, Chriat 
fihspiUd y. Hawes. In Chancery it was never otherwise, vvhen 
there was either trust or' con^deration. — J[iastfy, the commiff- 
sioners disregarded misnomen $o Chancery has always done, 
and the courts of law also, unless the party has made the name 
material in pleading, or the name is so far wrong as not to be 
idem senm et re. 6 Taunt. 467, Croyden BbspUalY. Farley; 
Duke, 83, Mayor of London's case; 10 Co. 122 &., Pose of Sing's 
Lynn. ^ 

In fine, the cases^ instead of Showing that Chanceiy before 
the statute had not full power over charities of all kinds, only 
show that in certain cases, the commissioners were entitled by 
the implication of the statute to exercise the* same power as 
Chancery had always dpne. ^ 

Certainly, however, before the Charter of Pennsylvania, in 
1682, the rule' of equity, as to such uses, became and was the 
same in all cases in equity, as in certain cases it was under the 
statute, and was one code of Chancery law ; and as sqch it 
existed for the use of the Cobny of Pennsylvania, and was 
adopted by that colony, as fully as the common law, as I pro- 
ceed, to show in the next place. ' 



VI. Whatever the 43d of Elizabeth imparted to the Law of 
Charities, be it more or be it less, except the mere, remedy by 
commission from the Lord Chancdlortor Lord Keeper ^ has been 
thoro^ghly adopted in J^ennsylvania from her earliest day\ to- 
gether tcith the great body of the equity code of England. 

The whole doctrine of charity as adopted in England, except 
perhaps the doctrine of cy-jire5, which wa^ mad^ odious rather 
by its subserviency to religious intolerance, than by any intrin- 
sic defect, is the lav^ of Pennsylvania, established in all the 
ways in which Jaw can be established among a people. 
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I n^ not say that the Jaw of Penhsylvania must gorom llie 
piieaent case» if we can find out 'what it is. At least one case 
in every volume of the rjsports of this court, sanctions the pqgi- 
tibn that the settled law of the State is the rule of decision in 
this court I may reifer to 1 Tyhmt,279f Mtdual Assurance 
V. Watts; 2 Wheat. Sie, Sharp v. Miter's heirs; 6 WheaU 
119, Fletcher v. Powel; 7 Wheat 550, Blighfs lessee v. Roches 
ter; 8 Wheat 536, Daly v. James; 10 Wheat 152, Elmendorf 
yt. Taylor; 12 Wheat. 163, Jackson v. Chew; 5 Peters, 151, 
Henderson v. Griffin. 

The complainants must show affirmatively, that the law of 
Pennsylvania does not conform to. the law and the equity that 
existed in England at the date of the charter, and which must 
be taken to be Uie law and the equity of Pennsylvania, until 
the contrary is shown. ^ 

Their course is the strongest presumption possible against 
them and their case by the law of Pennsylvania. They have 
fled from this law to the Federal courts, in hopes of escaping 
to a different law. They raised no question against the.cha* 
rity until five years after the testator's death; but received 
their legacies under the. Will, and recovered in ejectment the 
after purchased < estates, as persons having no other claim. 
They saw the city entering into possession, performing the trust, 
and as they say in the amended bill, tmappropriating immense 
Slims of mon^, without giving them a caution. . They saw the 
executors file their accounts from time to time, claiming cre- 
dits for payments to the city of more than throe millions of dol- 
lars within fifteen month&r after the testator's death — and gave 
no caution to the executors. It is Impossible to reconcile this 
conduct with integrity, except upon the supposition that the 
counsel, whom they employed in the suits for the after pur- 
chased estates, had advised them, that under the Jaw of Penn- 
sylvania, they had no claim to any thing mor6. It is not admit- 
ted that they could have obtained any other advice from pro- 
fessional gentlemen acquainted with the law of Pennsfylvania. 
They have come here in the^hope of overthrowing that law, not 
relying certainly upon any thing that in a like cal^e in all respects 
ftis court has decided, but relying upon a course of reasoning by 
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the veoerable chief justice in the Baptitt Auodaiian ease, which 
if carried out, as it was in Maryland and Virginia, they hoped 
might comprehend this case. • All this certainly affords groulid 
of presumption that the law of Pennsylvania, as her courts ad- 
minister it, is fetal to their claim ; and this presupaption which 
it is their duty to remove, it will be mine to fortify, and to raise 
to full proof.. 

The principle of public charities for religious, literary, and 
humane purposes, is too deeply seated in the hearts of the people 
of that State, in their adjudications, their lawlsi, and their coiisti- 
tution, ever to be eradicated. They are written on all these- 
tablets in characters not to be mistaken. An earthquake would 
alarm and conitulse them less, than an authoritative judicial de^ 
cision, overthrowing charitable uses, asr the courts pf Maryland 
and Virginia have overthrown them. 

Until the decision m the Baptist Association case^ in 1619, 
these uses it is believed had been practically respected in all the 
States; No adverse decbion had ever been pronounced against 
them. In one or two instances in Pennsylvania, they had re- 
ceived confirmation from judicial proceedings. Tvro cases had 
occurred in the Supreme Court of Massachusetts, and had been 
sustained by an elaborate judgment of that learned court, after 
argument by counsel, but without coming it would seem to the 
notice of this court - Barddl v. Eingt ex^cvy 12 Mass. 537, in 
the year 1815. Trustees of PhiHip^ Academy v. Etng, esfoTf 
12 Mass.. 553 f in the same year. ' In general, however, they had 
not come before the counts, because they 'were not doubted; a^id 
it may be said with great confidence for Pennsylvania, that fifty 
years ago there were many professional men and others then 
living, who would have said that the first Constitution of the 
State settled their validity, as firmly and as expressly as it 
settled the rights of conscience. . 

From the date of 1819, however, the case has been otherwise. 
Charitable Uses have been brought into judgment in most of .the- 
States ; and although Maryland in the saoie year, and in 1822 
and 1823, followed out the reasoning in the Baptist AssocUuion 
ca^6, and went perhaps beyond it, as Virginia has since done in 
1882, overthrowing them almost from the foutidation, ytst in ten 
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or more of the States, including Pennsylvania, they have been 
sMtained with the most harmonious consent of reasoning, as - 
well as of conclusion. ^ 

There is no onle of the colonies to whom they were more in- 
dispensable than Pennsylvania. The people who first settled 
that colony, were a religious and charitable people, who fled 
from the intolerance of parliamentary law in England, to ob-' 
tain security for their religious worship, and the education and 
instruction of their youth, embraciidg always their poor youth 
in all their thoughts, without resorting to^ legal enactments for 
their protection. Knowing how much such enactments had 
been abused elsewhere, the people called Quakers, never cared 
tp resoft to them here. They never did resort to them, though 
in self-defence the main body of Protestant dissenters, to call 
them by their English title, felt compelled to do sa The 
Quakers never asked, and never received grants of corporate 
powers for any of their meetings, schods, or almshouses. They 
wbre never willing to receive such aid* Their churches, burial . 
grounds, almshousesi and schools, which showed themselves 
every* where as soon as the trees of the forest were cut away, 
and were as dear to them as their personal liberty, and more so, 
had no protection (Wnn legal enactment, nor from incorpcHraticm 
by the Proprietaries. They had the protection of the Engliish 
Law of. Charitable Uses, or if they had not this, they had none. 

The Assembly of Pennsylvania rarely or never exercised the 
power of granting acts of incorporation to any body of men, 
until after the flevolution, or rather until the Revolution was 
at hand. Charters of incorporation were granted by the Pro- 
}Mrietaries only, with perhaps a single exception, that of a school 
for all denominations in Philadelphia, which was chartered by 
the Assembly sooa after the first arrival of the colonists. The 
Proprietaries did not exercise this power for churches or schools, 
until the year 1765, when the approach of the crisis which was 
to involve the proprietary estates, disposed this family to make 
fiiends among the sober and substantial men in the community, 
by giving their religious and charitable institutions this protec- 
tion. ' 

How is it possible to suppose,, that this people for nearly a 
century, had held their real and personal estates devoted to 
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charitjr, whether reKgipus at secular, wilhont any security at 
all? Or what security can it be thought they looked to, except 
that which t^ey had brought with them ia the^ common law, and 
in the English system of equity ? For the most part they held 
these estates by individual trustees. But what were these, if 
the trust was void f And it was universally void, if the un- 
certainty to which the complainants object, could make it sa 
If the trust was not valid, the trust^s themselves might have 
plundered' the charity with impunity. In the infancy <^ the 
colony, and at a time when religbus intolerance was endeavour- 
ing to erect its standard in Pennsylvania, there vi^as not wanting 
a case, in which the invalidity of a religious charity was made 
or alleged to be the pretext for such a spoliation. But with 
this exception of religious disability, which I am to speak to 
hereafter, there was never a moment after the first arrival of 
the Colonists, when charities of all kinds were not as safe in 
Pennsylvania, by the common law and equity -of that State, as 
they ever were, qr are now in England 

The derivation of the law of England generally, to the 
Colony of PennsylvanilA, is clear, immediate, and direct ; and 
it includes the whok body, of that lavr. ^ 

Thfe Charter declares — ** that the ' lavirs for regulating and 
governing prop^ty within the said Province, as well for the de- 
scent and enj&ymentof lands, as likewise for the enjoyment and 
succession of goods and chattels, and likewise as to felonies, 
shall be atid continue the same, as they shall be for the time 
being, by the general course of the law in our kingdom of Eng- 
hmd, tintil the said laws shall be altered by the said William 
Penn, his heirs or assigns, and by the freeman of the said Pro- 
vince, their delegates or deputies, or the greater part of them.'' 
Section FZ, Weiss ^ B. 2. 

Previous sections of 'the Charter, which give power to the. 
Proprietary and his heirs, and his and their deputies and lieu* 
tenants, by and with the advice and assent of the Freemen of 
the Province, or of their deputies or delegates, to make, enact, 
and publish, any laws whatsoever, manifest the clear purpose 
of the Crown to continue the great body of the law of Engltfiid 
in force within the Colony, by providing, '' that the same laws 
be consonant to reason, and not repugnant or contrary, but (as 
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near as conveniently may he) agreenble to the lav:sg dnd statuieg, 
and rightSy of this our kingdom of England^" Sect, IV: and F., 
Weiss ^B.2. ^ v 

' ' The chapter of privileges, gi^anted by the .proprietwy the 28th 
Oc^tober, 1701, contains that provision ^for liberty of consci^^ce, 
and religious worship, which "sure of immortality, is slowly, 
but firmly, ,asQe^ting its power over the legislation of Great 
Britain." ^* Because no people can be truly happy, though under 
the greatest enjoyment^of jcivil liberties, if abridged of the free- 
dom of their oonscience, as to their religious {^^rofession and wor- 
ship : and Al^highty Grod, being the only Lord of conscience^ 
Father pf. Lights and Spirits, and the Author as v^ell as Object 
of all divine knowledge, fqith, and worship, who only doth en-' 
Jighten the mind, and persuade and convince the understandings 
<&f people : . I do hereby grant and declare, that ne person or per«> 
son$, inhabiting in this province or terrilqfrios, who shall Confess 
one Alinighty God, the Creator, upholder, and ruler of the 
world, and' process him or themselves obliged to live quietly 
under the civil government,, shall be iii any case molested, or . 
prejudiced j iti his or their peraon ;0r estate, because of his or 
their conscientious persuasion or practice, nor be compelled ta 
/requent or tnaintain any religious worship, place, or ministry, 
contrary to his or their mind, or to do or suifer any other act or 
thing, contrary to thieir religioud persuasion." Weiss 4* *•» 8- 

Can it be maintained, that with this body of the law of Eng- 
land thus transferred, together with this noble declaration for 
the rights of GonscienCe~>-aIl thtit was ^^anting to make that 
law the glory of the earth, the nursing mother of all her child- 
ren, whether CJhurchmlin or Sectarian, Catholic Or Protestant — 
Can it be maintained that. the people of Pennsylvania did not 
possess the law of charitable uses, by which alone they could 
enjoy the portion of earth, on i^hich their. conscience commanded 
them to erect a church for the worship of God) or which they 
might set' apart fi^r th^ Christito interment of their kindred, or 
to biiild schools for the instruction of their youth, or almjshousiss 
Tor the succour of the sick, aged, or impotent poor? Are not 
religious people prejudiced in their estate, because of their con- 
scientious persiiasion, when they cannot secure the portion 6f 
it that is n^ecessary for the performance of the great {Mraotical 

13 
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duties of religion — the worship of Grod-— the instmction of the 
ignorant — th^ relief of the poor, and the diffusion of Christian 
knowledge to all the; people of the earth V Have they freedom 
of conscience as to their religious profession, if they must hold 
it by charters of incorporation, which the Proprietary or the 
State is. a.t liberty to give or withhold at pleasure ? 

I have already submit ted to the court, and I repeat it with 
the assurance of a settled conviction, that the right of bestow- 
ing lands or goods in charity, be it for the propagation of reli- 
gion, or for education, or for relief to the defttitute, is a right of 
conscience, a part of ^'< religious profession and worship;" and 
that if the law, while it proclaims freedom of conscience, denies 
the enjoyment of it in these forms, or what is the sanpe thing 
in principle, makes it wholly d6(>endent on the special grant 
and pleasure of the legislature, it is a solecism, and a hypocriti- 
cal pretence. The right of .the public to regulate the enjoy- 
ment, so as to prevent mischief to individuals or the public, is a 
different question ; but there can be no true freedom of con- 
science, where the performance of this great practical duty of 
religion, is denied to any man o^r body of men who sincerely 
' profess their obligation to live quietly under • the civil govern- 
ment, and whose acts are not in conflict with this profession. 
So have the people of jPenp$ylvania thought at all times, and 
so it will be seen thej)^ have most plainly and solemnly de- 
clared- 
There have been some occasions, in which the legislature and 
the courts of Pennsylvania,, have in an emphatic manner, de- 
clared the rule of the common law, and oi* the principles of 
equity, as a part or mipplement of that law, within the Colony 
and State. - . 

The first penal code, the basis of the Criminal law of Petm- 
sylvania, " An Act for the advancement of Justice, and more 
certain administration thereof," passed the 3l8t May, 1718, 1 
Smith, 105, aftpr reciting the clause of the 6th section of the 
charter, which declares that the laws for the regulation of pro- 
perty in the colony, shall continue the same ais they should be 
for the time being, by the general course of theli^w in England, 
until altered by the Proprietary aiid freemen, proceeds further 
to declare in its preamble, that /< it is a settled p&intj that as 
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the qommoa law i9 the birth<4>ight of English subjects, so it 
ought to be their rule in British dominions.'^ 
. In Morris's Lessee r. Vanderen, 1 DalL 67, McKean, C. J. 
said, " it is the ppinion of the court, that the common law has 
always h^n in force in Pennsylvania/' -^To the same point is 
Respuh V. Mesca, 1 Doll 73, and the acts of Slst May, 1718, 
and 28th Jan. 1777, 1 Smith 105, 429. 

In the case of Lyle v. Richardsy9 Ser. ^ Raw. 320, the deoi- 

• sion of the court affirmed in the broadest manner, the extension 

of the whole body pf the common law, with such exceptions 

only as could be shown by thoiaie who alleged them. It was a 

<;ase that thoroughly tried the principle, for it turned upon the 

power of a tenant for life to bar contingent remainders in tail 

and in fee by a common recovery, the testator having in a strict 

settlement of his estate, omitted a devise to trustees to support 

. the remainders ; and there was no precedent of the use of a 

CQpimon recovery io such a case, though there were several of 

its being, used to bar estates tail in possession before the act of 

1749-50, which ^pressty authPrized its use for such estates. 

In Pollard' V. Shixferf 1 Bail. 214, the same court say, that 
** Equity is a part of the law of Pennsylvania.'' '^ For although 
we have not the Chancery forms or methods of carrying several 
equitable Cases into execution, yet we are to determine where 
v^e may, according to equity, as making a part of the law, to 
prevent a failure of justice." From 1720 to 1786, Pennsylvar 
nla had courts of Chancery, and exercised equity powers gen- 
erally to enforce equity principles. Most of the powers were 
lost, with the loss of the courts ; but the loss of the powers 
never impaired the use of the principles in any case, where the 
principles could h^ otherwise carried into ^ffoot. 

In Ebert v. Wood, 1 Binn. 217, Chief Justice Tilghman 
would not suffer the point .to be argued, conceiving it to be per- 
fectly settled. In Jordan v. Cooper^S Ser. ^ Raw. 678, 4he 
. court held that equitable pleas in defence might be used against 
den^nds at common law. The common law powers of our 
courts have been invariably applied, wherever practicable, to 
enforce. the principles of equity. In this form the solvent estate 
of a deceased partner may be reached, where the survivor is 
bankrupt Lang v. EbppelOfl Binn, 479. Specific performance 
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U obtftiiied through conditional or cavtioiiary Terdiets. 'Banm 
y. Norris, 4 Binn. 77. Tiie action of ejeotment is in all eases 
that eall for it, a bill in equity ; PeeMe$ v. Readings 8 ^. ^ iS. 
484 ; and many other Cases of the like nature might be cited. 

In the first aet of the Comn^Hiwealth, after the Constitution 
of 1776, " An Act to revire and put in force^ so much of the 
late laws of the Province of Pennsylvania, as is judged* neeeii* 
sary to be in force in this- Commoilveealth,'^ passed the 28th 
January, 1777, 1 Smithy 429, obedience to the eommmi law is 
enjoined and required of all persons, as distinctly as it is in re- 
gard to the acts of Assembly that were in force before the De- 
claration of Independency.. The full and perfect adaption of 
the law of En^and,. appears throughout the reports of deci- 
sions in this State, with but fqw and inconsiderable exceptions, 
which are always to be made out by those who ass^t their 
existence. 

It is in consequence of the obligatory force of the Common 
Law of England, and of the equity princq3les enforced in Chan* 
eery, that no act of Assembly has ever been enacted or wanted, 
to protect charitable uses ^nerally. No act of Assembly has 
ever been {mssed^ to authorize . the dedication of property to 
public use, or to the maintenance of schools, or for the relief of 
the poor. Yet such institutions have existed apd abounded 
from the beginning. Jhe general law of the State, derived 
firotn: England, has always been th^ir authority, and protectidn. 

An act of the 6th February, 1731, entitled, '' An Act for the 
enabling religious societies of Protestants within thi^ Provinq^ 
to purchase lands for burial grounds, churches, houses of wor- 
ehip, schools, &c.^" 1 Smith, 192, ha? been the main reliance of 
the complainants' counsel, in their effort to show that the la:w 
of Pennsylvania never recognised the doctrine of charitable 
uses* It is said to imply in the clearest manner, a negation of 
all- existing charitable. uses, and to have been enacted for the 
sole purpose of giving effect to certain of them, to a^ certain 
and limited extent only: I am content to take this act ' as the 
hinge of the whole controversy, and so undoubtedly it will be 
found to be; 

' The third section enacts in terros^-^^> that it shall and may be 
lawful to and for tiny rdigipux society ' of ProtestanU, within 
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this Province, to'purohase, take, and receive, [lands and tene- 
noients] by gift, grant, or otherwise, for burying grounds, erect- 
ing- churches, houses of religious worship, schools, and alms- 
houses, for any estate whatsoever, and to hold the same for the 
uses aforesaid, of the Lord of the Fee, by the accustomed rents., 
Provided always, that nothing in this act , contained, shall be 
deemed taken or construed,, to enable any of the said religious 
soeieiieg, or any person or persons whatsoever, in trust for them, 
or to their use, to purchase, take, or receive, any lands or tene- 
ments, by gift, gr^nt, or otherwise, for or towawls the mainten- 
^dnce or support of the said churches, houses of worship; ^hools, 
ot. almsho^se8, 6r the people belonging to the same, or' for any 
other use or purpose, save for the uses in this act before men- 
tioned." 

The section, it may be remarked, is confined to religious socic" 
ties of Pwtestants. 1% has no relatibn to schools and almshouses 
generally.' The proviso has the like exclusive reference -to Xhb 
said religious sGicieties, and 'to persons in' trust for them, or to 
dieir use. It neither contains nor implies a negative. It is an 
affirmative enactment, to authorize such societies to purchase 
lan.ds <Jr tenements for burying grounds, and for erecting 
churches, schpols, and almshouses, with a proviso that the Act 
shisill not be construed to enable them^ or persons in trust for 
them, to purchase or receive lands for the maintenance of such 
churches, &;c. It undoubtedly implies that some impediments 
existed, or were alleged to exist, in the general law, in regard 
to purchases by such religious societies for such objects ; and it 
is apparently with a very jealous and niggard spirit, that it in 
any degree obviates them. But looking only at its enactments, 
without reference to some ^OFther law, it is inexplicable. If it 
contains all the law of Pennsylvania in regard to religious and 
charitable foundations,. it exhibits a community in which, in gene^ 
ral, there" could have been neither religion rior charity; for 
supposing the people to have been religious and humane, which 
they professed to be, it is the strangest 6f all phenomena, that 
their law makers should expressly exclude the inference that 
the act meant to authorize acquisitions of property by relijgious 
societies, for the ii\aintenanee of schools and almshouses, if 
13# 
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there was not some general law tofall* back Apon. It is not 
surprising, that without possessing the hey to the •act, different 
opinions have been entertained in regard to it. The complain- 
ants do not stand alone in mistaking its meaning. Others have 
been as far from it as they are — though it is impossible to ^be 
farther. But by the historical and legal details that it will be 
my duty to give, it will be found to be of the easiest interpre- 
tation possible, to be part .of oiieof the roost interesting chap- 
ters in the colonial history of Pennsylvania, and to furnish irre- 
fragable proof of the general colonial assent to the validity of 
Jill charitable dses. 

I must ask the. court to go back. for a moment to the statute 
of 23 H. VIII c: 10, sometimes called '' the Statute of Mort- 
main," Boyle, 268, as the act of 9 Oeo, 2, c 36, restraintog gifts 
to d^aritable uses, is universally called. It declared, among 
other things, that by reason of assurances of lands and tene- 
ments, upon trust to the use ij^ parish cAtercAe^, fraternities, 
and companies made by cominon . assent without any corpora- 
tion, the same losses and inconveniehoea accrn^ to the king 
^nd to the other lords and subjects of (he realm, as in case 
where lands were ** aliened intQ Mortmain ;" and it therefore, 
with certain particular exceptions, made them utterly Told. 

This statute. has. finally obtaioefd the. name of the Statute 
against Superstitious Uses, tb<e decisions, in Queen Elizabeth's 
tiaae^ having confined its effect to .uses of that description. 

A superstitious use, according to the Law of England, indeed 
according to the iaw of all countries, is, and can only be^-a use 
' which has for it^ object the propagation pr .the rites of a reli- 
gV>n not tolerated by law*. Mr. Boyle in his Treati^ so defines 
it* Boyle, 242. Ther^can be no religipus superstition in^ the 
legal sense, where the Ikw shows the respect of equal tderatioo 
to all religions f and we must therefore acknowledge the pto- 
priety of the decision of the Supreme Court of Pennsylvania, 
inJkfcCrirr vw Aaron, 1 Penns^Jlep. 49, though it sustnineda 
devise to a priest and his successors, to have an obit perpetual, 
or anniversary service fo^ the soul of the deceased, which is 
one of the uses expressily prohibited by the 2^ H. YItL Judgs 
Addison, the President of the Common Pleas in Westmoreland 
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county, bad sustained the same ase forty years before. Le$9ee 
iif'Broweri v^ Fromme^ Addis. Rep, 362.* 

The history of religious toleration is of course necessarily 
connected with the history 'and fate of superstitious uses in 
England. 

The first establishment of the. Church of England, after the 
Reformation, was made in 1548 l^ 2 ^nd 3 Edw. VL c 1. — '' An 
act for uniformity of pervice and administration of the sacra- 
ments throughout the realm." 6 Pick. 2$6.. This statute adopted 
" the Book of Common Prajrer add administration of the sacra- 
ments, and other rites and ceremonies of the church, after the 
use of the Chtirch of England,^' then recently prepared and 
concluded. by the Arcihbishop of Canterbury, and '< certain of 
the most learned and discreet bishops, and other learned men 
of the realm," by the king appointed to consider and ponder 
the premises : and it enacted that '^all and singular ministers 
in any cathedral or parish churchy or othei^ place within the 
realm," should use '* the mattins, evepsong, celebration of th^ 
Lord's Supper, callied the mass, and adniinistration of each of 
the sacraments, and all their common and o^n prayer, in auch 
order and form as is me^itipned in the same book, and none 
Other or. otherwise;" and it defined ''open prayer" to' mean 
'' that prayer which is for other to come unto or hear, either in 
common churches or private chapels, or oratories, Commonly 
called the service of the churqh." 

The penalties w^re directed chiefly against ministers, namely 
'* any manner of parson, vicar, or other whatsoever minister,-* 
who should refuse to use the same form in such, cathedral or 
parish church, <>r other places, or should use, wilfully and ob- 
stinately standing in the same, any other rite, ceremony or 
form ; and they unounted finally to imprisonment for life, and 
the loss of all spiritual pi^omotions, if the offender had any. 
PersonS' compelling or otherwise {^rocuripg and maintaining 
any sueh minister to say any common and qien prayer, or to 
tmnister any si^crament in any other mamier or form, \irere like* 

* Sir C. Pe|>yt^ M. R., Md thai nidi a ^p« if tnpefstilioiM and vold^ even imim 
S ami 3 Will. IV. c. 115, though by that statute Roman CaJ^hobd are enabled to 
make dUpoeUions of profierty in respect of th^ir schools, places of religious wohdiip, 
fedueation and charitable purposee.. HW ▼. Skuttltworth, 3 Afytne ^ K. ^. 
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vise subjected by the statute to fine and im|Hrisoiiinent; extend* 
ibg finally to forfeiture of goods and chattelfiij^ and imprisonment 
for life. 

Another statute pf the sam^ king, 5 and -6 Edw. VI c. .!» 
compelled all persons inhabiting- within the realm, "or any other 
the king's majesty's dominions," upon pain of punishment by 
the censures of the church, to resort to their parish church or 
chapel accustomed, or upon reasonable let thereof to some usual 
place where common prayer should be used, and there to abide 
during the time of common prayer. 5 Pidt. 349. 

In 1553, these statutes were repealed by I Maty, 8es$. 2, c 2, 
which was itself repealed in 1558 by 1 Eliz. c 2, entitled, ''An 
act for the uniformity of. common prayer and serviice in the 
church, and administration of the sacraments." 6 Ptcft. 117. 
The Book of Common Prayer with certain alterations and ad- 
ditions, referred to in the. statute, was re-established, and the 
penalties were repeated and enlarged against ministers and 
people. . . 

The events of the ''Commonwealth" put an end to the church 
establishments, and substituted for it .an intolerance in the oppo- 
site direction, eqfially severe, an(| perhaps more severely ^i- 
forced. 

Upon the restoration of Charles IL in 1662, after a review of 
the Book of Common Prayer, and certain alterations by the Con- 
vocations of both the provinces of Canterbury and York, an act 
was passed, entitled " An act for the uniformity of public prayers 
and administration of sacraments, and other rites and ceremo- 
nies^ and for es^tablishing the form of making, ordaining and 
consecrating bishops, priests and deacons in the Church oi 
England." 13 and 14 Car.U. c. 14. 8 Pick. 47. 

This statute adopted the book so reviewed and altered. It 
compelled, all ministers in any cathedral, collegiate or paridi 
church or chapel, or other place of public worship within the 
realm of England, dominion of. Wales, and town of Berwick 
upon Tweed, to say and use the prayers, &c.» in such order and 
form as is mentioned in the book; and required pf every person, 
vicar or other mmister whatsoever, who then enjoyed any eccle- 
siastical benefice or promotion within the realm or places aforer 
said, before a certain time publicly to read in his church the . 
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morning and evemrig prayer appointed to be read, and to de* 
clare dpenljr iit a form prescribed by the statute, his unfeigned' 
assent and consent to every thing coirtainerf and prescribed in 
and by the 6ook; and in cftse of fieglect or refusal, without some 
lawful impedinaent, to\be dldwed by the ordinary, dtBcIared 
him to be ipso /ac^o, deprived of al\ his spiritual promotions^ 
and allowed the patrons ahd donors to present or collate to the 
same, as if the person so offending or neglecting were dead. It 
further enacted, that po. person under pain of imprisonment^ 
should preach or read any sermon or lecture in any church, 
etiapel or other place of public worship, unless he was approved 
dnd- licensed by the archbishop of the province, or bishop of the 
diocese, aCnd should in his presence read and declare his absent 
to the thirty-nine articles, and at the tinaes appointed in the 
dtatute, before his sermon- or lecture, read and publicly declare 
his assent to the book of common prayer, aiid to the use of alL 
the prayers, rites and ceremonies therein prescribed; and it 
confirmed the lawlsi and statutes formeriy made for uniformity 
of cmimon prayer, and directed them to be put in use for the 
punishment of all offences contrary to the said laws, with rela- 
tion to the book so reviewed by the Convocations, and no other. 

Such was the state of the church establishment in Engknd, 
at the date of the charter of Charts II. to William Penn, and 
for some years after it. It alloweji no toleration $o Roman 
Catholic, Presbyterian, Baptist, Quaker, or Jew. 

While these statutes of uniformity were in full vigour, all 
uses for the support of the churches, ministers pr religious so* 
cieties of Roman Catholics, Jews, ahd ail the bodies compre- 
hended undei* the name of Protestant dissenters, were deemed 
superstitious use?, and were void in law. If of land, they were 
void under the 23 Hen. VIIL If of moneys goods, or chattels,, 
they were equally void by the principles of publip pplicy. 

Croft V. Eveits, Moore 784, in the time of James I., was the 
case 6f a conveyance by a Popish recusant to several persons, 
also Popish recusants, in trust after the death of the donor and| 
his wife, to bestow the rents upon poor scholars, in Oxford, 
Cambridge or elsewhere, who should intend to profess and study 
divinity, and- enter into holy orders, according to the intention of 
the donor i A bill was filed in Chancery after the donor's death, 
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and Lord EUesmere called to his aid the master pf the rolls and 
the two chief justices, who were of opinion that if the pro6ts of 
the land should be applied according to the intention pf the donoTt 
they would be given to maintain Jesuits and seminary priests. 
The trusts were therefore declared, void, and the feoffees were 
decreed to dispose of the land according to the direction of the 
heir. 

Ladtf Partington's case, in A WilL ^ Mary, 1 Salk. 162, de- 
cided thaf the king as head of the Commonwealth, is obliged 
by^ the common law, and for that purpose entrusted and empow- 
ered, to see that nothing be done to the disherison of the crown, 
or the propagation of a false religion, and to that end is entitled 
to pray a discovery, of a trust of a superstitious use*' • 

In Ccmbes's case, in 1679, cited 2 Verii. 266, a bequest for 
maintenance of independent lectures in three market towns, was 
held void, and applied Cy-pres Vo catechetical or Church of Eng- 
land lectures, ^ 

Gates and Joneses case, cit^d in the same book and page, 
decided that a charity to maintain Popish priests was void, an^ 
.should be applied to other goiDd charitable uses by the kingJ ^ 

In 1684, the case of tha Attpmey-General v. Richard Baxter, 
the eminent divine, was settled ib the same way by Lord Keeper 
North. A beneficed clergyman of the church of England, be- 
queathed to Mr. Baxter, then a conformist, though subsequently 
a nonconformist mini)3ter, six hundred pounds, to be distributed 
by hkn to sixty pious ejected ministers, — ministers ejected under 
the act of uniformity. The Loi'd Keeper held, 1st, that this 
was a superstitious use, and void; 2, that the charity ivas good 
and should be applied in eodem genere: and he ^pcordingly 
'decreed it for a Chaplain of Chelsea College, overruling thtf 
king,' who by his sign manual had applied it to Chelsea Hospital. 
1 Eq. Ca. Abr. 96. 1 Vem. 248, 

Both points of this decision were of a nature to be extensively 
known among tlissentei^s, from the great eminence of the defen- 
dant, and from the extraordinary violence done to the testator!s 
will by the doctrin,e of Cy-pres: but there is no doubt, although 
this bequest was afterWards held to be a particular bequest, and 
not a charity, yet that. the doctrine throughout has been sanc- 
tioned in maiiy subsequent case;. 
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In 1688 came thie Toleration Act of 1 Witt. 4- Mary, c. 18— 
''An Act exempting their majesties' Protestant subjects, dis- 
senting from the Church of England, from the penalties of cer- 
tain laws." 9 Pick,, 19. All persons, niot being Papists, or 
Popish recusants, nor denying in their preaching or writing the 
doctrine of the Trinity, were by this statute exempted from the 
penalties of various acits of Parliament, the Act of Uniformity 
included, upon their subscribing the thirty-^nine articles, with 
the exception of the 34th, 35th, 36th, aad part of the 20th, fmd 
taking and subscribing certain baths, or in the case of Quakers, 
making and subscribing certain declarations, of abjuration and 
fidelity. " 

It is under thi^ act, which did not exterid'^to the colony of 
Pennsylvania, that charitable uses for the maihtenance or propa- 
gatian of religion among certain denominations of Christians, 
not of the established church, are protected, and under this sta^- 
tute only. / 

; In the Attorney-General v.Eqdes, cited 2 Ves. 273, in 1713, 
Lord Chancellor Harcoiirt, notwithstanding the Toleration Actj 
declare^d void a charitable use for anabaptists, which he thought 
tended to draw people away from the church; but the case has 
not been fallowed- ^ ' 

Lard Chancellor King, in 1731, laid down the rule which has 
since universally prevailed. A device was to the use "of such 
nonconformist ministers as preach God's word iti places where 
people are not able to allow them a suitable maintenance, and 
to encourage the bringing up of some to the work of the minis- 
try, who are designed to labour in God's vineyard* among rfw- 
senters.*' It was objected that this was a superstiiious use, 
comprehending any person opposed to the church, ^ven Roman 
Catholic or Jew. Lord King said,"this cannot be a supersti- 
tious use within the statute; but the disi^enters here meant are 
Protestant dissenters, acting under the Toleration Act of 1 W. 
Sf itf., c. 18. All persons know Who are meant by dissenters, to 
whom' any use mtfy now be raised." Attdrney-General v. Hicfc- 
man^ 2 Eq. Ca. Abr, 193, pi. 14. 

There is no protection for charitable uses to any religious body 
not belonging to the established church, except iinder the T'ole- 
ration Aet. All not embraced by that act, or in some subse- 
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quent act of larg^ toleratioQ, are superstitious and void Uoyd 
V. SpUlet, 3 P. T7w.,344, by Lord Talbot,m 1734, follows the 
Miarney-General v. Hickman^ as to dimnters. Audmey-Gfin- 
^al V. Andrews^ Yes, 225, by Lord Hardwicke, in 1741, as to 
Quakers. The AUomey^General v. Cock, 2 Ves. 273, in 1751, 
by Sir John Strange, M. R., in the x^ase of Baptists. In the Aitor- 
ney^General v. Pearson, 3 Merr., 409^ Lord Eldon (quotes Lord 
Mansfield's woi:ds — *' The Toleration Act established dissent." 

For religions not tolerated, there are no valid charitable'^uses. 
None for supporting or teaching the religion of the Jew». . Tay- , 
ki^'s case, 1 Ventr^ 293; Woofston's cdsd Fitzgib. 64; Viliareal 
V. Mdlish, 2 Stpanst. 539; Da Costa V. De Paz, Awbl. 228; 
\Bedfard Charity, 2 Swiinst. 470. For maintenance of poor 
Jews on the contrary, and for their instruction injetters, they 
are good without the aid of the statute. Ambl. 22^. 2 Swanst. 487. 

So before ^1 Geo. lIL, 10 Geo. /F.,and2 4* 3 W. /F.,chari. 
table uses for the religion of the Roman Catholics were not valid; 
nor were they until lately for the education of Roman Catholic 
children, the effect of other^ provisions in the severe statutes of 
fbrit^er days agaiqsit the .professors of this faith. €!ary Vt Abbot, 
7 Ves. 490; I^e Themmines v. Bonnecal, 5 Ru^s. 288 f Brad- 
shawe v. Taske,2 Mylne ^ K 221; West y. Scuttleworth, 2 
Mylne 4- £684. , . 

In connexion with this history of the law of religious chari- 
table uses in England, it is necessary to mention^ three other 
statutes, passed in Eingland after.the Charter of Pennsylvania, 
which have a bearing, on what is to^ follow; 

The statute of 7 & 8 Will. ILL, c 34, passed in 1696, per- 
mitted Quakers, within England, Wales^ and Berwick upon 
Tweed, who should be required upon^any lajjvfuL occasion to 
take an oath, where by law an oath v^bs required, to m^ke an 
affirmation or declaration " in the presience of A}tnighty God, the 
witness of the truth of what" they sai^ ; with a proviso^ that no 
Quaker, or reputed Quaker, should by virtue of that act, be quali- 
fied or permitted to give evidence in any criminal cause, or serve 
on any jui:ies, or bear any ofBce.or plac^ of profit in the govern- 
ment. 9 Pic*. 497. 499. 

In 1706, b Anne, q. 6," An Act for securing the Church of 
£qgland as by jaw established," enacted that the Uniformity Act 
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of 13 Car: 11. ^ and all other acts then iii force for the establish* 
ment and preservation of the Church of England, should re- 
main and be in full force forever; and that aftfer the demise of 
her Majesty, the sovereign next succeeding, and every king or 
queen succeeding, should "take and subscribe an oath to main- 
tain and preserve inviolably, the said settlement of the Church 
of England, and the doctrine, worship, discipline, and govet'n- 
ment thereof, as by law established, within the kingdoms of 
England and Ireland, the dominion of Wales, and the town of 
Berwick upon Tweed, and the territories thereunto helonging.^^ 
11 Pick. 194.214. 

The 1 Creo. I. Stat. 2, c. 6, in 1714, which made perpetual the 
7 and 8 W. HL'c. 34, in regard to affirmations by Quakers, pre- 
scribed the same form of affirmation for the declarations of ab- 
juration and fidelity, and extended it expressly to the plantations; 
and this form continued to be prescribed until '1721, when the 
statute S.Geo. I. c."6, authorized the form now universally used 
iii Pennsylvania, of ^•'solemnly, sincerely and truly" declaring 
and affirming.. 14 P/cA. 378. 

Clear as the motive and objects of the settlement of Pennsyl- 
vania were,-^manifestly as on the par< of the Proprietary and 
the colonists, it began and continued, as on the part of their de- 
scendants, it has ended,- in a spirit of universal religious tolera- 
tion, yet it is remarkable that there is not a word in the Charter 
of Charles II. securing that right to the colonists, tfnd onlyonfr 
clause on the subject of religion, in the 22d section, and that 
of rather a contrary character; for it inhibits all annoyance tb 
any preacher or preachers approved hy the Bishop of London^ 
and sent into the colony at the request of the inhabitants, to the 
number of twenty, expressing their desire to the bishop to that 
effect, 'the suspected faith of Charles ll. — the well-known 
faith of the Duke of York, the friend of William Pehn — and the 
prevalent though most unfounded dpubts of Penn's own sincerity, 
would have made a clause of general toleration in the charter, 
a theme of outcry against Popery in disguise. Whatever may 
have been the cause of this omission in the charter, it was clear, 
that so far as it professed toleration, it was only toleratioti for 
the Church of England, as hy law established ;9ind xt will h^ 

U 
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d^wn, that this jealousy of dissent on the one hand, and a like 
jealousy of the church on the other,— ^manifesting itself ya- 
riously, but among other forms, in the two great points of 
affirmations, and the estates of religious societies of Protestant 
dissenters, without any the least intermixture of the question of 
qharitable uses generally — ^were the 'cause of a contest between 
the crown and the province, through tbcwhole reign of Queea 
Anne, to the end of George I.; and though it was mitigated at 
the close of his reign, and still further in the reign of George II., 
yet that so much of it as regarded charitable uses for the propa- 
gation of religion, was extinguished, with the principle on which 
they were resisted, only by the Revolution of 1776.. 

The habitual jealousy with which Great Britain observed the 
]m)gress of these colonies in civil and religious freedom, is a 
proof, not so much of a despotic temper, as of prophetic fore- 
cast. Her most liberal statesn^en united wi^th the narrowest, 
in keeping fetters and restraints upon the colonies, which they 
had long torn from 'their own limbs, and broken to pieces. They 
saw into virhat a new being unfettered colonies would soon 
start* and escape from them. Where they could not impose 
new restraints, they \^^ere slow to remove any of the old ones; 
and they preferred uneasy, and restless and discontented chil- 
dren, growing up in ill-\vill to their parent, and looking forward 
with ardour to the time when by their own strength they might 
brefik their bonds, rather than rear up with liberal care to the 
age of necessary emancipation, offspring that would be held by 
the bond of affection, after all other bonds were dissolved. The 
name of Somers, dear to every friend of constitutional free- 
dom, may be found at the head of the couqqil, that ii^ 1695 
denied the benefit of the Habeas Corpus Act to Massachusetts, 
— ^years after the 31 Car. IL had secured it to British subjects. 
Sir William Berkley's answer to the Lords of the Committee of 
Colonies, though it noyr sounds strangely as a voice from ^^ Old 
Virginia," was in tbe^true spirit of the mother country. "The 
same course is taken here, for instructing the people,.as there is 
in England : out of towns every man Instructs his own childii^n 
according to his ability." "I thank God, there are no free 
schodi^, nor printing,-T-rand I hope we shall not h^ve these hun^ 
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dred years ; for learning has brought disobedience, and heresy. 
and sects int6 the world, and printing has divulged th^m, a:nd 
libels agaiAst the best goviernnient God keep us from both P 

King Williani died in 1702. He 'was no more of a church- 
man than was necessary for his crown ; and with the exception 
of a short period, when he seized the. government of the colony 
into his own hands, upon the ground or pretextof arbitrary pro- 
ceedings by the governor, or the colonial magistrate, against 
Keith, an opponent of the Quakers, and a separatist from their . 
faith,' there was in general no disposition shown by the king to 
abrid^ the powers of legislation granted by the charter. He 
was friendly to the dissenters, lenient even to l^apists ; and 
being inclined to the free admission of all hi^ Protestant sub- 
jects upon equal terms, with churchmen, to all the honours and 
emoluments oft>ffice, was little disposed to deny to^the Quakeri 
in the colony, the free use of affirmations in the place of oaths, 
or to enforce among them discriminations which were odious to 
himself. 

Queen Anne, on the other hand, was a High Churchwonian, 
attached. to the church from conviction, and zealous in its behalf. 
She impoverished herself for the sake of its clergy; and as was 
said, loved the church better than any thing upon earth, except 
Prince George, her husband. The Low Churchman, Hoadley, 
though recommended to the Queen for promotion, by the Hpiise 
of Commons, could get nothing from her majesty but the civil 
answer to the house, that she would " take a proper opportunity 
of complying virith their desire," which she never found. He 
obtained his preferment from her successor ; and in the change 
of church parties( in these reigns, may be seen the cause of mea- 
sures affecting the legislation of the colony of Pennsylvania. 

The 26th and 35th laWs agreed upon. in England, together 
with the great law of 1682J by its first and second chapters, se- 
cured the use of affirmations, both for giving evidence generally, 
and as a qualification for office; and they also secured the 
amplest enjoyment of the rights of conscience. Weiss ^ B. 
1 App. 2. 

In 1693 and 1700, the Assembly passed other laws on the 
subject of affirmations, Enforcing the same practice, and exclud- 
ing oaths altogether. Weiss. ^ B. 4, ^ 



On the 2l8l January, 1702-ra, the <]ueen by an order in toun- 
cil, required all persons injudicial or other office ^n the colony, 
before they should entejr intox>ffice, to take the oath directed by 
the law of England, or the afllrmation aliowed.by the said law 
to Quakers, and that no judg^ should be allowed to sit upon the 
bench, without having taken it;. and that all persons who in 
England were obliged and were willing to take an oath in any 
public or judicial proceeding, should be admitted' to do so by 
the proper officers and judges in the colony; in defi^ult of which, 
or upon the refusal of the judges to administer, the oath, their 
proceedings should be yoid. This was the first measure of the 
Queen's reign, that was^ of sinister omen to the Quaker colony. 

The Assen;ibly on the 25th May, 1704, addressed the Queen 
upon the subject of the order ip council, protesting that in con- 
science they could not administer oaths, any more than they 
could take them. 1 Votes of Assembly^ 2d part 6. . 

On the 7th Feb, 1705, the Queen in, council repealed the act 
of 1700* TFeiw 4- 5, 18. 

After a series of controversies with Governor Evans, on this 
subject, which, with other causes, disturbed the course of legis- 
lation, during the whole time he held office, the Assembly at 
last prevailed upon the Governor to sanction a law to the eipfect 
they desired, entitled ''An Act directing the qualifications of all 
magistrates and officers, as also the manner of giving evidence;" 
and on the 12th January, 1705-6, they addressed the Queen a 
second time, and ^prayed her graciously to confirm it. Wein 
4* B. 43. 1 Votes of Assembly, 2d paH 91. They explicitly in- 
formed the Queen, that the greatest number of inhabitants in 
the province could not administer oaths, nor be parties thereto; 
and that there was dangerof failure of justice, by an adherence 
to the order. The. statute of 7 and 8 William, did not permit an 
affirmation at all, as iei qualification for office, though it did for 
giving evidence inx^ertain cases ; and though the order in coun- 
cil did allow it, it allowed it in the form of an invocation of the 
Deity, almost as objectionable to the Quakers as an oath itself. 
Gord. Hist. Penn* 131. The queen nevertheless on the 24th 
Oct. 1709, repealed the Act of Assembly. Weiss ^ B. 131. 

With the subject of affirmations, the assembly soon connected 
a bill to authorize religious societies to purchase and hold lands. 
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A church party bed now grown up in the colony, desirous of 
having the government surrendered to the crown, as a counter- 
poise to the growing numbers and authority of the Quakers, who 
in some measure were thought to regard Quakerism as the es- 
tablished religion. Crord. 126, 130. 

The Uniformity Act of Charles IT. before the charter — the 
Toleration Act afterwards, which did not extend to the colonies 
— the 8th section of 5th Annexe. 8, extending the establishment 
to England and " the territories thereof, which by some was 
interpreted to include the colonies — the absence pf all expi^ess 
toleratioh in the charter, — ^and the tendencies of Queen Anne's 
Teigh to spread the influetoce of the Church of England, nia^e 
the position of the phjperty of the other churches in the colony, 
a. subject of great uneasiness, and the more so from the pertina- 
ciotis refusal of the crown, to permit any law in relief of con- 
scientious scruples ifi regard to oaths. 

The Assertibly endeavoured in the first instance to attain their 
ends as to the property of religious societies, in a quiet way, by 
conriec ting the enactment with another measure; but Governor 
Evans was wide awake upon the subject, and requested it to be 
separated and f>Iaced in a bill by itself. 1 Votes of Assembly^part 
2, pjf). 63, 71. Such a bill was passed and sent to the Governor 
on the 20tb December,^ 1705. It was pelnding of course at the 
same time with the affirmation bill. 

The v6tes of assembly be^r evidence of the importunities of 
the House, during the same session, to obtain the Governor's as- 
sent. 1 Vdtes Ass. 2d part 76, 88. They renewed them the sub- 
sequent- session, in December, 1706, 1 Votes Ass.^^d partf 124; 
and on the 28th of that month, in a formal answer to a message 
from" the Governor, with a statement of many grievances, they 
concluded by saying — ^*'and in the interim, we earnestly desire 
the Governor to descend to some result upon the bill for impow- 
ering religious societies to buy and sell lands, which was laid 
before bini by the last Assembly, and highly aflfects all those 
Societies, who are not of the community of the Churtfk of Eng" 
Idnd^ though proper objects of the Queen*Svindulgence.'^ 1 Votes 
of Ass. 2d part, 130. But the Governor made no reply. 

They renewed the bill on the 21st March, 1707, I Votes of 
Ass.^2dpartj 163, and again on the 26th August, 1709, 2 Votes 
14* 
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of As&. 50; and oa die 29th September in the same year, fol- 
, lowed it with a remonstrance to the Governor, at the close of 
the session,. enumerating several bills which still remained with- 
out his concurrence, this bill among the number, of which they 
say — "The Governor has pleased to tell usj that some of the 
Church of England .had sfaowQ their, dislike to -the passing of 
that bill about religious societies, and therefore he mu&t be cau- 
. tious. It is a most lamentable account we have to give the 
people of the public affairs of the Province. The religious naeet- 
ipg-houses of Protestant dissenting subjects j are left exposed to 
the danger of the statute of Moertmainr 2 Votes of Ass. 59. 

The bouse finally appointed a committee to wait upofi the 
Governor on the subject; aiid on the 15th February, 1710-11^ 
the minutes of Council show the following disposition of it — 
" Two members of the House, T. S. and J. T., wajlted'upoo the 
Governor, and desired his answer to two or. three, bills now be- 
fore him; and the following answer was ordered to be sent 
thereta As to the act for impowering religious societies to dis- 
pose, of lands, &c. — the Governor, observing the great care of 
our anc^istors in Great Britain, obvious by the laws and statutes 
there, and for ^he preventation of the great hurt and incon- 
veniences which h^d. risen, and » might rise,sfjpm suffering of 
communities or' religious societies, to assume to themselves like 
powers or practices ^a .proposed .by this bill, is tiot willing at 
present to concur in it* lest it should interfere with . those laws 
in a thing of $o great import, the consequenqe whereof" being 
yet.to him dubious and uncertain, thinks fit to take some further 
time of deliberation and enquiry, touching the same." 2 ColO' 
"nii^l Records, 551. 

By this statement of the proceedings of the Assembly, and 
the Governor in Council, in regard to the religious societies bill, 
we are as well possessed of the motives for proposing and re- 
jecting it, as if it were. a transaction of the present day. . The 
evil apprehended by the Assembly, was, thai in the then sup- 
ppsed or suggested state of the law,, the property of religious 
.dissenters from the church was without protection. Those in 
theX'oIony who belongec} to the community of the Church of 
England, were safe in their churches, and in charitable gifts for 
their use» being within the benefit of the establishment ; dissent- 
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ing Protestants of ev^y other denomiDsitiony were exposed to 
the statute of Mortmain-^^not to the more ancient statutes of 
Mortmain, which had reference only to corporate bodies, but to 
the statute of 23 H. YIU., the statute against superstitious uses, 
then known by the name of the Statute of Mortmain, which 
extended to societies and associations without incorporatioA^ 
and the Governor justifies the apprehension of the Assembly, 
by saying,, that some/ of the Church of England had shown 
their dislike to the passing of the bill; and finally, that he 
mqst take further time' for ddiberation and inquiry, lest it 
should interfere with the laws of England in regard to religious 
societies. 

How was it possible for the leariied counsel who opened this 
cause, to argue, that the act of 173Vwas intended to give vdi- 
dity to a specific charitable use, because the common law of 
Pennsylvania did not recognise siich uses generally? Or how, 
with this reference to ^Ae Church of England^ the statute of 
Mortmain^ and the laws of England in regard to religious dis' 
^67i^er5, could any thing, but the instinct r of self preservation, 
havis led hind away from > the true interpretation? The object 
of the act was to cQunteraot religious intolerance, and to place 
all Protestant religious societies on the same footing, on which 
the church dtood in England^ and also in the Colony. What 
protected a charitable use ton^ church in Pennsylvania, of the 
communion of tlie English establishment, which it was agreed 
wa^ not in want of the act ? What could have protected such 
a use, but the general doctrine of charitable uses ? Wlien this 
question is answered, the point will be settled. That church 
conimunity could hold such a use only by the common law of 
Pennsylvfmia, and the general principles of equity. 

Finally, ia the Course of many years of bitter party cdntro* 
versy, the (Joyernor, and James Logan, th§ Secretary, on one 
side, and the Assembly and David Lloyd, their leader, on the 
other, sufficient impression was made' by the Assembly to ob- 
tain from the Grovernor his assent to an affiripation law, and to 
a religious societies law. On the 7th June, 1712, he assented 
to them both, or rather turned over the controversy to the 
Queen in council. Weiss ^ B. 5a On the 20ih February, 
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1718, the Qaeen in council disallowed and repealed them both* 
Weiss J^B. 51. 

On the 28th May, 1715, after the Queen's death, the Assem- 
bly passed them again, and the Governor again assented to 
them. Weiis Sp B. 56. And on the 21st July, 1719, George I. 
not being then prepared for a diflfefent poKcy, repealed them in 
council. Weiss 4* B. 74. Although it was usual for the Crown 
to communicate to the colonies the reasons for the repeal of 
laws which did not meet the royal approbation, the reasons for 
cepealing these were not, directed to be communicated, nt^ 
were they communicated. Weiss Sp B. 74. It was a delicate 
subject All the laws repealed on that day, the 21st July, 1719, 
had been the occasion of a bitter and vindictive feud between 
the Assembly and two Governors, Evans and Qookin, for ten 
years. Crookin's recall, and the substitution of Sir William 
Keith, in some meiisure closed the conttoy;ersy. 

It is necessary to refer to the provisions of the laws which 
were thus twice passed and repealed. The two were identi- 
cally the same, with the exception of a few words, the act 6f 
1715 leaving out the last eleven words in the act of 111% to 
avoid, perhaps, the indecorum of retuhiing the sam6 act, verbis 
et Kterisj that had already been, disallowed. 

The act of 7th' June, 1712, is in Bradford'9 edition of tbe 
law^ pmgb 160.* The iBrst section is a grant of authority to 

* It is in these words : 

Aei 10 Anne, Ch. VI, 

" An Act for iemfiolMriiig feGgioto tbeietiesto bay, hold uiA enjio^ luids, teMraenti 
ited bereditMBeats. 

"I. Be it «|iacted| fte.. That it flfajdl and. may be lawful to and for all religions so. 
deties, or assemblies and congregations of Protestants, within this pronnoe^ to pur- 
chase any lands or tenements for burying grounds, and for ereetitog houses of reli^^us 
wonhi^, schools and hospitals, and by truatoes, or otherwise, M they shall think fit, to 
fseeive and take giants or conveyances for the same, fpr any estate whatsoerer, to and 
for the use or uses aforesaid, to be holden of the lord 0|f the foe, by the accustomed 
rents and services. 

"II. And be it fiirther enacted by the authority aforesaid, Thai aB sides, gifts or 
grants made to any of the said societies, or to any person or persons in tmst for themi 
or any of them, of, for, of concerning any lands, tenements or heredita^nts within 
this province, for and in any estate whatsoever, shall be, and are by this act ratified 
and confirmed, according to the tenor and true meaning thereof^ and of the parlies 
conoel^ therein. 
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all religious sqpietie3 of Protestants within the Province, to pur- 
chaise any lands or tenements, without limitation. as toquantity^ 
for burial grounds, and for erecting houses of religious worship, 
schools, and hospitals, and by trustees, or otherwise, M take 
grants or conveyances for the same. 

- iThe secohd section ratifies and confirms all grants of land, 
dtc, within the Province, that had been^made to such societies, 
or to ^ny persons in trust for them. 

The third jsectioD .is introduced solely to reject the doctrine of 
Cypres, in the case of 'defective gifts; and does by necessary 
implication, admit the general validity of charitable uses for the 
poor, and for religious meetings and congregations*. It doies^not 
give, authority taany one to makp or receive such gifts. It does 
not confirm i^uch as had, been made or received^ It does not 
say they shall be good generally. ' None of these provisions 
were necessary. • It says they shall be good only to those char- 
itable qses, or to the use of those societies or meetings, or to the 
poor people, to whom the. same were intended to be given. I 
can conceive of no stronger negative' attestation to the preva- 
lence of the general law of charitable uses at that day. 

The necessity of any act of Assembly to protect charities for 
the propagation of religion, is not asserted by me. I have no 
doubt that it was wholly unnecessary, upon a jUst interjNreta- 
tion' of thech&rter, and upon a juSt view of the principle which 
had always prevailed in the colony, that only sq niuch of the 
previous statute law of England was in force, as wasf con- 
venient' and adapted to the circumstances of the colony. The 
extension of the statute of uniformity could not be maintained 
as either convenient or adapted to the circumstances of the 
colony. It was as remote as possible from either ; and the 
alleged extension of it by 5th Anne,' was wholly indefensible 
upon a sound construction of that statute; But there were 

** III. And where any gifts, tegades or bequestg h^ve been or ghall 1;w made by any 
piBTson or perBdns, to the poor of any of the said Tespective religious societies, or to or 
for the use or service of any meeting or congregation of the said respective societies, 
the same gifts and bequestashAll be emplbyed only to those charitable uses, or to the 
use of those respectivis societies or meetings, or to the poor people to whom the saniQ 
axe or shall be given, or intended to be given or granted, according to v/hat ^nay be 
collected to be the true intent and meaning. of the respective donors or grantons [no^ 
withstanding any failure or defect in thei^ gifts, grants, or be^uestSt"] 
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iome who supported the opponte constmctioii ; and it is to be 
recoUectedy that the opposite constroction Mras in favour of the 
crown^ and that the crown favoured it, and therefore that ihe 
apjMrehensions of the colonists, veere reasohable, and their pire- 
caution a wise one* 

So late as 1757, we have evidence that the pretensions made 
on behalf of the church, were not universally surrendered. Dr. 
Bisse, the Bishop of Hereford, in a sermon preached before the 
society for the propagation of the Gospel, on 21st February, 
1717, expressed his opinion that it was the duty of the govern- 
ment to extend the establishment to the colonies. Bishop Gib* 
mm, the author of the Codex, did^ it is true, in a letter of 24th 
May, 1785, to Dr. Coleman, of Boston, express a sounder and 
more authoritative opinion. '^ My opinion,'^ he says, ^*'bas al- 
ways been, that the religious state of New Englcmd, ii^ founded 
in equal liberty to all Protestants, hone of which can claim the 
name of a national Establishment, or any kind of superiority of 
the rest.'* But in 1755 the opinionii of counsel were still ts^en 
upon the subject, and the work that records this as a still sub- 
sisting controversy, was printed in 1757. Smithes History of 
New York, ch. iv. p. 218.* " 

In 1721, the statute of 8 CUbo. 1, c 6, showed a kinder spirit 
to the Quakers, by allowing them a form of afllrmation in mak- 



* The 4th chapter of SmitVt History, is entitled " of our Religious State." After 
deaeribingthe religious denominations in the ooTony, Episcppaliani^ Dutch and Eng« 
fish Presbyterians, the government of their churches^ &e., the author says : — *'Tke 
dominion of all our clergy is as it ought to be, merely spiritual The Episcopalians^ 
'however, sometimes pretend that the ecclesiastical establishment in South Britain, ex- 
tends here ; but t^e whole body of the dissenters are averse to the doctrine. The 
point has been discussed with great fervour ; and the sum of the arguments against it,- 
is ootatained in a late' paper, which I shall lay before the reader at large, without any 
additional reflections. It was published in September, 1753, under the title of the 
Independent Reflector, and is in these words:"— and then he sets it out, beginning 
with its motto— 



- Eripe turpi 



CoUa jugo: liber, liber sum, die age. 

The argument for the establishment is said to have turned pretty much on the sta- 
tute 5 Anne, and the coronation oath. The principle sanctioned in Lady Porting* 
ton's case, had ako, no doubt, something to do with the question. But I have never 
met any work that openly ai^ seriously asserted the doctrine, with leference to the 
law au^rities. 
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iog the declaration of allegiance, &o.j without an express invo* 
oatjon of Deity; and under the government of Sir W. Keith, a 
man of popular manners, this example soon bad the effect of 
disposing the assembly to renew, in a modified way, the provi- 
isions that had been so frequently disallowed. The 3d section 
of the act of 31st May, 1718, I Smith, 111, had provided that 
all cases whatever; criminal or otherwise, might be inquired of, . 
heard, tried and determined by judges, justices, inquests and 
witnesses, qualifying themselves according to their conscien- 
tious persuasion respectively, either by corporal oath, or by the 
solemn affirmation allowed by act of Parliament to those called 
Quakers in Great Britain; an4 then cautiously making the 
operation of the law they proposed in regard to qualifications 
for office, and the. declaration of fidelity and abjuration, depen« 
dent on the pleasure of the crown, they obtained Sir William 
KeithV assent to an act of 9th May, 1724».which' prescribed 
the form of afiirmation, since universally used in Pennsylvania, 
-for all cases of affirmation whatever. Weiss ^r B. 100. , 

A tardy assent of tl>e ^rpwn to this act was Obtained in 
1727, the last, year of George I*, .and thus ope part of the con- 
troversy was disposed of. 2 Prottdf 191, 194. It may be rear 
sonably supposed that the act was indebted for its success to 
the policy which elevated Lord Chancellor King to the seals, 
in 1725, and which continued to his death, in 1733. The prin- 
cipiles at Sir Peter King were in harmony with' the colonists in 
regard to both these questions, — affirmations, and liberty of re- 
ligious dissent, He had been favourable to the comprehension 
of the dissenters within the pale of the Established. Church, 
and had written ''An Inquiry into the Constitution of the Pri- 
mitive Church," with a y'lew to this object. He was a low 
churchman — not a strong chancellor, but a. very conscientious 
one, and made the decree in the Attm-ney-Generql y. Hickman^ 
in 1731, so favourable to charitable uses for all who were with- 
in the Toleration Act. ' ~ 

While Lord Chancellor King was at the head of the Privy 
Council, it was a favourable, time, one of the moUia tempera 
fandiy to introduce again the subject of the religious societies 
bill; and therefok'e in the session. of , the Legislature of Penn- 
sylvania, in January, 1731, /hat act, the history of which has 
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been so imperfectly understood, was again pttt on its passage 
through the 'Assembly. The votes of Assembly, or the act 
Itself, cannot he read Without perceiving, that it was introduced 
in a very apprehensive temper, anxious to conciliate favour 
with the crown, by assigning as its principar motive the correc- 
tion of gross misconduct in the trustees of religious societies 
who had misappropriated such charities, of Mrhich probably 
there was no alleged example b\it one, and that by no means 
without justiiScation. ^ It confirms past grants to trustees for the 
sites of houses of religious worship, &c., for the use of the re- 
spective religious societies, for whose use they were given ; 
and declares all grants by trustees, &c., to be for the ude of the 
respective societies who had been in peaceable possession for 
twenty-one years before the 10th of June^llSOfOK, for whose 
us^ the same were first given, and no other — the very language 
that was necessary to maintain the case of the alleged misap- 
propriation in favour of a society of dissenters, against n like 
misappropriation in favour of a church. As to the f5ast, there-' 
fofe, the act purports simply to be a defence against flagrant 
breach of trust and w1"ong. As to the future, the ehaciment 
in favour of such societies is so "meagre, and inconsiderable, 
that it was scarcely possible for crown or church to have aiiy 
jealousy of it. It protects nothing but the very ground of the 
church, cemeteryi school house, or hospital,-r-excluding all im- 
plied suppiort "from the act, to any acquisition for the purpose 
of maintaining either. If the crown should disallow this, it was . 
clear that nothing would be allowed. The Assembly gave up 
nearly the whole of the enactments of 1712. and 1715, and inter- 
fered to the smallest extent possible with that spirit of intoler- 
ance, which had proved in former years too strong for either of 
those enactments. Still, however, it cautiously avoids every 
expression, which; might be construed to prejudice the rights of 
the people and of the colony, by denying or negativing them in 
any particular, expressly, or by implication. 

The pretended misappropriation of a trust, that was made the 
occasion or colour for the act of 1731, was the conveyance of a 
lot of ground by the surviving trustee of a society of Keithian 
Quakers, as they were called, to Christ Church, in Philadelphia, 
against whom a Baptist society, claiming under a conveyance 
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bf two or three of the origiDal cestuy qae trusts, had taken aiui 
held possession. The merits of the dispute are of no influence. 
The parties were heard before the Assembly, 3 VattsdJ Astern^ 
Uy, 145; and a remonstrance against the act was made by 
Christ Church to the Governor, the original of which still 
exists in the oflSce of Secretary of the Commonwealth. It has 
appended to it a statement of the case, and a professional ar- 
gument, which show at least, that the doctrine of charitable 
uses was then understood^to be generally in force in the Colony, 
and that the privileges of the e$tablished church were deemed 
by the author of the argument, to be greater than those of the 
Baptists.* The Gk>vernor assented to the act, with an amend- 



♦ " Ca«j of the Keithian Meeting House, &c. January 29, 1730-31. ' 

1692. " A number of Christian people called GluakeiB, subscribins to certain 
aiticies of faith, &p., purchased a lot of land, and built ibereofi a meeting houae, or 
place of worship, which lot, &c., was conveyed to Thomas Budd,^ Thomas Peart, 
Ralph Ward, and James PouHer, in fee, of which society the jwid T. B., db6. wsm 
and contributed towards the purchase, &c. 

"in which conveyance it u declared and Sigteed, that the said lot, &&, so granted, 
was upon trust, '&c. that the said lot, &c. should- forever be wholly and solely appro- 
priated to the only use and behoof of the aforesaid Christian .people, for a meetiiig 
hottfe or place of worship, and for such other use, and uses, as the said meeting <Mr 
major pari thereof, should see cause to appoint, alloi^ or approve o^ so that said T. B> 
&C, converted not the same to their own use and benefit 

" A nd thereby the said T. &;, T. P., R W., and J. P., did covenant to eunrender, 
yield Up recovery, grant and assura the said lot, &c., unto such other person or per- 
sons, their heirs. and assigns, forever, aa the said meeting, or major part should nomi- 
nate and appoint; if thfe same should at any time be required,' which meeting was 
called the Keithian meeting. 

'* The meeting of said people, who so subscribed, was entirely dissolved-^eir 
teachers, with the major or great part of said people, became members of Christ 
Church, in Philadelphia, in particular the said T. P. and R. W., dec. 

" That about the time of the dissolution of said society, the coqgregatioh of said 
church, by the unanimous consent of the people of said society, had the use of tho 
meeting house, and* had the sacramehts, and other parts of Divine worship^ accord-' 
ing to the constitution of that church established by law, administered and celebrated 
therein for some years, and condnued until the church (before begun) wasffinished; 
all which evidently denote, that the E^ithians inclined to favpuf the church congrsr 
gpition and worship; and as a further evidence of it, they surrendered up the said 
deed of trust to the members of that congregation. The meeting house being vaoaat 
for some time, then the Sabbatarians and Anabaptists used the same alternately. 

" 17*423. That the said trustees being dead, save the said T. P., who at the in-, 
stance of divers that were members of said meeting, conveyed the said lot, dbc, to. 
caitain members of said church, for charitable uses^ as per declaration thereof appean^ 

16 ' 
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ment; which perhaps is the final proviso; that savQs the rigfatB 
of «11 persons for three years from the publication of th^ act. 
Christ Church, as appears by their niinutes,^nt a remonstrance 
to the Crpwn; but its contents, after a careful search, have dot 
been ascertained. They did not procure the- disallowance or 
repeal of the. act. 

and the deed of trast, so surrendered to the. said church memhers, and since to the 
trustees for said charitable use. N. B. Those who came oyer to said church^ paid 
near two-thirds of the purchase money for said lot; &c., 

'* 1725. The said Anabaptists pretending a right by possesion, and in opposition 
to the above charitable donation and uses, procure some deeds in their favour, from 
three old women, that were as they allege, of said Keitbian. society, and also from 
John Buddy and William Betridge. as representatives of others, that were of said 
Keithian meeting, &c., but now of the Baptist communion. That there is n6t now, 
nor has been any meeting bf such GtuiJiers, called Keithians, who subscribed as 
above, thb thirty years past. 

" *' That it is in proof, that Joan Lee, one of said three old women, upon the dis- 
solution of said society, became, together with her husband, William Lee, members of 
said church, and isince became of the Anabaptist commonion, which evidently de- 
mbnstrates she is notof the principle of said Keithian Ctuakers, and so not one bestny 
que use, &c. 

^'That the other two old women are of t|iat communion also, and conseiquently 
the title which the Anabaptists claim from and under vlhese* three, is of no weight or 
value, being not from any who profess fiiitb, &c., subscribed to as above, and so not 
ftom any cestuy que use, nor any who had the estate in law," in them in trust or 
otherwise, nor was aViyact by tjiem done, before the surviving trustee of said 
Keithians had executed his power. And all the rest of the subscribers for the Ana- 
baptists being members of a difierent communion, frobn that which the donation was 
fiiM intended to, make not any title foi* the satne reason. 

" The trustees for the church hold by deeds of lease and release, from the surviving 
joyntenant and one of the most considerable subscriliers towards the purchase, so by 
;^mmon law they have the right and legal possession in them. 
• " The deed of trust," made and subscribed, by the trustees of the Keithian society, 
was surrendered up to church members, and by consent delivered, together with the 
conveyancis of the estate, to the trustee members of (he ilaid church. 

" That the use and application of fhe premises by them declared [a public school} 
is most extensive in point of charity, viz. to all Christians, without any violence to 
their consciences; whereas by^the use which the Anabaptists would apply it to, it's 
confined to their sect only, which is not agreeable to the first intention} on whi<;h 
foundatiod they build their claim* 

1 " Therefore by the rules of equity, (which will not destroy any deed that can be 
supported by reasonable, construction) and the luw of charitable tLses^ the trustees ibr 
the church «re duly vested, and to be suppprted in their title by law and equity. 

<' Argumentandi' gratia /^ Suppose the ch6rch members and Anabaptists, stand in 
equal competition, '^he civil^law governs in courts of equity^ which are the proper 
jurisdiction for decisions of matters of trust and charity. And what has been« rufe 
in that kw, still remains until altered by some subsequent law. It has been the estab- 
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I have given the history of this act in more than osual de- 
taily because it has been a stumbling block in the way of others, 
as'-well as of the complainants' counsel. I am unable to agree 
to the opinion whieh has been expressed in Pennsylvania, that 
the act shows the policy of the colony to confine such uses 
to inhabitants of the . Province, or to have been adverse do 
charitable uses for the benefit of religious associations in thfe 
province, united with, or forming a part of a larger religious 
body, extending to other colonies' or coup tries. Whether the 
yearly meeting of Friends in Pennsylvania, was at that time 
confined to such as were inhabitants of the province of Penn-* 
sylvania, I am unable to say; or whether any, and which, of the 
general religious associations now extending over the Union, and 
composed of what were called dissenters, were then in existence. 
There could have been no intention to exclude any such religious 
societies, if any there were. The view of the Assembly was, 
to escape as far as they could, from, the jealous restraint of the 
crown, which pursued, and to some extent was able to enforce, 
a policy, contrary to. the spirit of the charter, and contrary also, 
to the fair meaning and operation of the English statutes. I may 
remark at the same time, that in that kingdom there has never 
prevailed so narrow a spirit in the administration of charities, 
as to recognize.no gifts by subjects of England, exeept such as 
were to be applied within her own . dominions. The Court of 
Chancery has repeatedly ordered charitable gifts to be handed 
over to foreign Irustees, to be altogt^ther administered in foreign 
countries. Campbeil v. Earl of Radnor^ 1 Bro. Chan. Rep. 
271, was a case of English charity to be distributed in Ireland. 
Provost of Edinburgh v. Avbery^ AmbL 236, AUarney^Oenerai 

li»lied ruiti ia civil law, that Anabaptists are excluded as incapable of holding any 
such donation. And it's not known that any law has been, made since contrary, or 
to qualify theOL The church ia eHablished by law in England, and provided for 
and protected in erprtBB terms againet any molestation^ <^.,. by the Charter of this 
Piovince, Therefore, as the church, is respected in the eye of the /ato, and the said 
charter^ and the Anabaptists not at least so much^ the church trustees have the pre- 
ference in equity. AI0O, it is a settled rule in equity, that where there are two volun- 
tary conveyances, he that hath the advantage at law, ought to have it. It is evident 
that by virtue of the deeds of lease and release aforesaid, the trustees for the church 
havd the advantage at laW; and it^s n(>t clear that the Anabaptists have any equitable 
title. In such cases^ equitas sequitur legem. Therefore the trustees for the church 
bavie the be^t title, both by law and equity." 
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V. Lefine. 2 Swami. 181, Emery v. JEBUt 1 Rtiu. 113, in Scot- 
land. JL/^or^ey«6re»^a/ ▼. Stewartf S Mer.HB, in the West 
Indies. Mariiny. Paoaon, cited 1 Ruas. 116, in France. iM!- 
net V. Vvlliatayy 1 /!frs9. 116, in Switzerland. AiUirney-Qeneral 
V. Stephens, 2 Mylne if K 347, in Portugal. Society ▼. A'toimey- 
fie»eraA.3 JZusf. 142, in America. The Smithgonian Legacy 
<has been paid to the United^ State? under a like decree. This 
]« ip the truly catholic spirit of charity itself. It eomprehendf 
all men of all countries as one family for the dispensation of the 
^gpods of this world j by those that hav^ them, to those who have 
them not, and are sufiering for the watit of them. 

yhe history of the disputd not only explains the design of the 
act, but it perfectly accounts, and alone accounts, for the public 
intelest which the people of Pennsylvania took in the subject of 
charitable uses', — their. deep resentment at the interference of the 
crown, with such as promoted the welfare of religious dissenting 
churches in the colony^-^nd their finally blending it with other 
oppressions of the mother country, as worthy of distinct notice 
and remedy in the coiisttitution of government, which they $ra[med 
at the commencement of the Revolution. 

Perhaps no State in the Union has giv^n the same sanction to 
charitaUe uses, as the State of Pennsylvania, and for the motives 
which this history brings to light.. In the Constitution^ of 1776, 
the Plan or Frame of government embodies them as worthy of 
sanotbn hy the fundamental law. ''All religious societies, or 
bodies of men, heretofore united, or incorporated^ for the advance- 
m[entof religion or learning, or /or o^Aier pious and charitable 
purposes, shall be encouraged and protected in the enjoyment 
of the privileges, immunities and estatei^ which they were accuse 
tomed to enjoy, or cbtdd of right have enjoyed, under the laws 
and. former constitution of this State." Sec. 45, 5 Smith, 4S0i 
The Declaration of rights asserts that " no authority can or 
ought to be vested in or assumed by any- power whatever, that, 
shall in any case interfere with, or in any manlier control, the 
right of conscience, in the free exercise of religious worship." 
Sec. vi., 5 Smith, 425. And this was declared to be a part of 
the constitution, " never to be violated on any pretence what- 
ever." Sec. 46, 5 Smith, 430. \ 
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The coQsrtitation of 1790 cooBecrate^ the sam^ principles by 
providing for schools and seDiiinaries of learnings and by protect- 
ing the ri^htsr,' privileges, immunities and estates of religious 
societies^ ^^ vii.. 3 Smith, x\u; and at the first session of the 
legislature under this constitution, the general authority was 
given to the Supreme Court of the State, to incorporate all as- 
sociations of citizens for aily literary, charitable or religious 
purpose. Act of 6th April, 1791, 3 Smithy 20. 

We have in these Constitutions, a comprehension of bodies 
iQcorporated and unincorporated,^— a distinct assertion of the 
right to charitable uses to a larger extent even, than the people 
had be^n permitted and accustomed to enjoy them, — ^a large 
detail of such uses, for learning, religion, piety and charity,-^ 
and a promise of perpetual protection apd security to the pri- 
vileges, immunities and estates, connected with the enjoyment 
of. them; The statute of 43 ^li%. does not come up to thisf, and 
no statute could go beyond it. Pennsylvania has gone farther 
than England in her sanction to such uses/. The Legislature of 
the ^tkte has gone farther than' the British Parliament in the 
grant of corporate powers for purposes of charity; for while the 
statute 39 Eliz. confines the grant o/ corporate powei^s nt the 
pleas.ure of individuals, to. hospitals or maisons de dieu, the 
Legislatiire oi the State has authorized the ^rant of .them to 
associations for every species of religious, literary, or charitable 
purpose.' 

It is said the act of 1791 intended to litiiit thede charitable 
gifts, by restricting theni to a revenue of five hundred pounds 
per annum; and therefore manifests a jealous and unfriendly 
spirit towards them.; As wet). might it be said of the 39 Eliza- 
ieeA, which has the like restrictioQ. The jealousy, if it existed, 
was of the corporate powers, and not of the gift. For the sake 
of charity, and in a spirit of boundless favour to it, the legisla- 
ture granted universally to all who should ask, in th6 name of 
:ireligion, charity or literature, the powers of a body politic and 
perpetual succession. This Icioks little like disfavour to charity. 
The act does not even limit the quantity of land&or real estate 
which such corporations may take, dispose of, or transmit. 
They may hold ten or a hundred thousand ad^^s, and may sell 
them and endow churches, schools 6r any other charitable insti- 
15* 
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tutions mthout end. Each ona may become a, nunery of reli- 
gion and charity. The. limit is on tl^e annual revenue. It is 
impossible to find a section or a word in any law of the State 
of Pennsylvania, restrictive of gifts to religious or cbaritaUe 
uses* Such a word would be a denial of the fundamental jprin- 
ciples both of the colony and State» to whiph these uses became 
all the mor^ precious, for the wrong the inhabitants bad sufin'* 
ed in regard to one branch of them. 

What does it signify, that in some of the charters from the 
Proprietary, in 1765, and afterwards, it is recited that forwent 
of corporate powers the churches bad lost charitable gifts and 
devises to them? It may haire been a loss for want of a legal 
remedy, or. of a Court of Chancery— K>r because from the want 
of a permanent body to tak(S, individuals declined givin^**or 
the suggestion may have been to cover that change in the poll* 
cy of the. Proprietary, which the approaching revolution had 
produced, and which he preferred to cover by the allegation of 
another motive— or in fine, they may have been the words of 
the draftsman, without any facts to support them. The Qua- 
kers lost nothing in this, vmy, and their meetings have never besi 
incorporated, Sometimes the legislature has assisted them by 
supplying trustees, after a course of years had extinguished all 
traces of the former trustees. 3 Bail State Law$^ 46, ^.' 
Sometimes they held by possession without any legal fmslee. 
General integrity was the substitute of law. A Friends' alms- 
house in Walnut Street has been held by trustees since ^714. 
iNo one has questioned, and no one can question it. Almost all 
the churches and religious societies in Philadelphia, haive in the 
same \vay held charitable uses, for churches, for schools and fiM* 
the poor, The Baptist Society, which had its controversy with 
Christ Church, in 1731, for the Keithian Lot, was mt incor- 
porated until the 18th of May, 1829. Christ Church and St 
Peter's have held from their foundation, and still hold, such 
charitable uses, of the first importance to the wdl-beingof their 
community— not for the special use of the church, but for hos- 
pitals', for schools and for the poor. One of these in particular, 
a splendid endowment^ under the Will of Dr. Kear^ley, in 
1769, for the erection of Christ Church Hospi^tal, and the am- 
fortable maintenance of poor widows of the Communion of ttie 
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Churcht was questioned at its origin by his heir at lait, who 
instituted an ejectment for. the recovery of the house^ in which 
th,e hospital was to be erected. The late eminent Judge Wil- 
son, afterwards one of the justices of this court, then a member 
of the Bar of Philadelphia, and the Recorder of the City, Mr. 
Wilcox, also an eminent member of that Bar, concurred in giv- 
ing a clear and decided opinion to the churches in favour of the 
validity of the charity ; and the Records of the Common Pleas 
of Philadelphia Coiinty of December Term, 1773, show that 
tfape plaintiff abandoned his suit. Of this charity the churches 
have continued in possession ever since, and under their adminis- . 
tration it is, as it always has been, a signal blessing to its ob- 
jects. The same churches hold np less than eight charities of 
the same description. Mr. Whitfield, the eminent Methodist 
clergyfcnan, was one of the trustees in a deed of charitaUe uses, 
in 1740, for the establishment of a, charity school, now the 
Charity School of the University of Pennsylvania. The city 
of Philadelphia herself, holds and has held other such charities 
for years, without a suspicion of their invalidity. Dr. Frank- 
lin's, under his Will of 23d of Jjune, 1789, is pne of the feast 
definite, — a gift to the inke^anis of the city, to make loans at 
5 per cent, to young married artificers — Sirkpatrick's legacy, 
to therUse of the poor of the city^—Blakdy% to procure fuel for 
poor widows and housekeepers — Scots, pairtly to the same use 
as Dr. Franklin's, and pai^tiy to* be distributed in premiums to 
men OF. women, the authors of ingenious inveittions — Dr. JSou- 
'dintoV^ devise of 19^000 acres of land to supply the poor inhabi- 
tants of the city and liberties with fuel. The WilPs HospiUd, 
for the indigent lame and Mind, — all these attest the same ge- 
neral opinion — the\saine perfect Confidence in the validity of 
what are called by the bill, vdgue, uncertain, and indefinite 
charitable uses. Is this all error? Have the virhole profession 
. boen so ignprant of the law of their own State, that they have 
seen these things done without . question, have advised them, 
and sanctioned them by their opinions ? If it is error, it is of 
that kind Which makes the law. It is that commoh opinion that 
is evidence of the law. Lord Coke, and Sir Francis Egerton, 
said so in Porter's case, when they argued that the fact of 
charitable uses for the poor and for schools, throughout the 
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kiDgdom» proved them to be good ; and Loftl EUenborough and 
the Court of. King's Bench, said and decided in like manner in 
Jshencood v. Oldham^ 9 Maw. ^ Sel. d87. 

One remark more, and I will conclude my argument by a: 
cloisiilg reference to the authorities in Pennsylvania, and the 
other States of the Union, upon the subject 

The complainants' counsel have argued, that the authority of 
Chancery in England over charitable uses, is not a part of the 
original jurisdiction of the court, but a branch of the king's pre- 
rogative, as^ parent patritB^ exercised by the Chancellor as the 
king's personal representative ; and that there is no parens pa- 
trus in Pennsylvania, or if there is, that there has been no dele- 
gation of this power to the courts of Pennsylvania. 

I have .shown that ^yen in England the whole ^subject of 
charitable uses belongs to the original jurisdiction of Chancery, 
whether that be derived or not from the prerogative ot the 
king, as parens patricSf with perhaps one eiception, the case of 
an indefinite charity where no objects are pointed out, and there 
are no trustees. 3 Feten 497, 499. 2 Siory's Eq. 404. But this 
b of no importance in Pennsylvania. ^' By the Resolution, the 
duties as well as the powers of government devolved on the 
people" of the respective States— aZ2 the duties and all the 
powers. Dartmouth College v. Woodward^ 4 Wheat. 651. '' It 
is admitted that among the iatter, was comprehended the trans- 
cendent power of Parliament, as well as that of the Executive 
department." lb. In the people of Pennsylvania,. were all the 
powers executive, judicial and legislative ; and they have dele- 
gated all of them by their Constitution to the several depart- 
ments of their government, with such exceptions on|y as the 
declaration of rights, and the Constitution of the Federal Union 
have. made, which certainly dp not include this power of the 
parens patruB over charities. > No one will say that this power 
is an executive power, in the sense of the Constitution of Penn- 
sylvania, or belongs to the executive department So far as^ it 
is judicial, it is to be exercised by the courts; and so far as it 
is legislative, it is in the legislative department, and has been 
granted by it to the courts 4n every case like the present . Un- 
der the act of 17th of February, 1818, 7 State Laws, 43, inde- 
pendently of the Chancery Act of 16th pif June, 1836, and moat 
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especially by virtiie of that act, ev^ case of trustees ftr chari- 
table use, however indefinite, and every case of charitable use 
for defined objects, whether there be trustees or not, is most 
clearly within the powers of the courts of Pennsylvania, as fully 
as in the Chancery of England. If any thing remains uncer- 
tain as to those powers, it is in regard to indefinite trusts with- 
out trustees,. or in regard to a definite charity that has failed a3 
to its precise object, and nnist fdil altogether unless it is execu- 
ted cy-prei, Mr. Girard's charity is a definite trust with exist- 
ing and accepting trustees. As to t\\e principles hy which all 
cases of charity are to be governed, it is not adn^itted that they 
are in anywise difibrent from those now maintained in En^and, 
or that in cas^ of need,' there will be found any defect of judi- 
cial power to administer them efiectually. 

This subject is particularly noticed by the commissioners ap-' 
pointed to revise the civil code of Pennsylvania, in their report 
of 9th of January, 1€S5, cited by the complainants' counsel. 
p. 19. \ 

^** The Chancellor in England exercises a general superintend- 
ence over charitable corporations and societies,^ and controls 
trustees appointed for such purposes, in the same manner as 
others. One of his most irhportant functions in this capacity, is 
the direction of such trustees in the execution of the trust, keep- 
ing them in the channel of the donor's intention, where it is 
practicable, and where that is not the case, milking new chan- 
nels for them as near that as possible, or in the technical lan- 
guage, Cy-pres."" 

*•• So far as regards the appointment, removal or discharge of 
triistees, our courts have now the same powers as the Chance- 
ry, and may exercise them in the case of charities, as in other 
Cases." 

" The act of 17th February, 1818, gives express authority to 
the courts to call to account, and remove trustees, holding pro- 
perty for religious, literary or charitable purposes, and the acts 
of 1825 and 1828, extend the authority to all cases of trusts.*' 

** These powers will probably be found sufficient to keep trus- 
tees to their dutyf and to prevent the trust failing for want of a 
suitable trustee. But in regard to the other branch of the Chan- 
cellor's jurisdiction and powers, which we have, mentioned, his 
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iaterference, namely, in relation to the faUilment of the chari- 
table purposes, the case is differant It is believed that no in* 
'Stance has occurred in this State, of a similar exercise of autho- 
rity by our courts ; and their power to interfere under existing 
lawsi may well be questioned. If for example, a testator should 
bequeath funds /or charitable purpofes generally^ without men- 
tioning the particular objects, or for some charitable purposes 
which cannot be attained, or the like, and they should be will- 
ing and competent to act, ha3 any court in this Commonwealth 
' power to direct, d priori, the appli(;ation of the fund to a pur- 
pose near to that which may be supposed to have been intended, 
or to direct it at ^all ? We say a priori, because doubtless, 
when the executor or trustee comes to settle his accounts, the 
court which has jurisdiction Of' his accounts, will determine 
whether his application of the funds has been in conformity 
with the directions in the "Will." 

'' We think that our courts do not popsess the power of con- 
trolling such trustees, otherwise than as just mentioned, and in^ 
directly, by the power to diamiss them if they shall mismanage 
the trust funds ; and it appears to us, upon the whole, that con- 
sidering the delicate nature of many questions arising upon 
trusts for religious and ^charitable'purposes, it is as well to leave 
the law on its present footing." 

Where there is what the commissioners call '' a channel of 
the donor's intention," this opinion, that the powers of the courts 
of Pennsylvania, for the protection and control of the trust, 
are co-extenstve with those of the High Court of Chaincery, is 
I apprehend, in perfect conformity with the law as it is held 
in that State; and this is all that regarda the present contro- 
versy. 

It results from what has been said under my last point, that 
it is of little importance whether the 43 Eliz. in all its enact- 
ments, extends, or does not extend to Pennsylvania. As i^ reme- 
dial act, an act providing a new remedy by commission from 
the lx>rd Chancellor, it does not extend. It has never been 
used in this form. As a declaration <X certain good and chari- 
table uses, it does. Its virtue has sunk into the law of chari- 
table uses, and has come to us with that code. As an elevation 
of all such uses from the cold protection of the common law, to 
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the warm and gedial arms of equity; the nursing mother of 
trusts, if the statute did this, as some have' asserted, and if .the 
statute alone did it, still it did it for England, while the colonies 
were yet in her womb, and we wefre cradled in these arms at 
the first moment of our birth, ' 

The language of the author of "The Abridgment of Ameri- 
cdn Law," expresses, I apprehend, the nearly universal sentiment 
of the profession. " The statute was adopted in principle/' 4 
Dane's Abr. 5, 6, Sec. lOl 

Ireland has adopted the statute in the same sense. Chrt y« 
Attorney-General, 6 Dow. 136, Powerscotirt v. Pouoerscourt^ 1 
Moll. 616. 

Scotland has the same principle. 3 Blighy 424, Crichton v. 
Orierson, 1 McDonaUts Institutes, 612, 613. 

The Judges of the Supreme Court of Pennsylvania, who 
made the report of the British statutes in force in Pennsylvania, 
mean the same thing. They did not report the 4.3 Eliz,, because 
formally, and as a remedy; it had not been adopted ; and it was 
not within their appointment to report, to what extent statutes 
not formally adopted in alt respects, had been adopted in prin- 
ciple, or had qualified the equity and common law codes of the 
State. ■ 'j / ' ' ' 

I therefore conclude this general view of the law of Pennsyl- 
vania, with the expression of my confidence in the doctrine, 
deduced from general principles, from the extension of both the 
common law and the equity of England, the provisiotis of the 
charter, the declarations in both her Constitutions, and the en- 
actments of her legislature, independent of M judicial decisions, 
that the law of Pennsylvania contains, and has always con- 
tained, the principles of the. English Law of Charitable Uses, 
with the full benefit, whatever it may be, of the effect of the 
statute of Elizabeth, to the same extent, as they are contained 
in the law of England. In making this full review of the sub- 
ject, I will not deny niyself the satisfaction of owning ray debt 
to the copious researches and reasoning of Mr. Justice Baldwin, 
in th^ opinion delivered by him upon the' Will of Sarah Zane. 
The judgment in that case, has shed a strong and broad Hght 
over the whole subject of charitable uses. It has done much 
more. It has drawn from^epths f^r beneath the surface, and 
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placed in this light, moch of the learniog^ which in a course of 
ages/had been covered up and concealed from the general view 
of the profession ; and it is by. these labours of the learned 
judge, that in two or three particulars only, further researches 
have been suggested and prosecuted. 

The judicial decisions in Pennsylvania will now be cited in 
their order in point of Hime, as .conclusively settling the whole 
controversy. 

Lessee of Ex'rs of IBrower y. Fronme^ Addison^ 36d, decided 
in 1798. In this case, where the counsel on neither side raised 
a question about the validity of t charitable use, it being as- 
wmed to be valid by both. Judge Addison permitted the execu- 
tors of a Will — the t^tator's heir being* unknown, and there 
being no Chancery powers in the court adequate to the case — 
to recover in ejeptment an estate devised to charitable uses, 
which the defendant held in violation of the trust. 

Gregg y. Irish, 6 Ser. ^ Raw. 211, in 1820. The. Supreme 
Court sustained the dedication of a lot of ground, to *' public 
uses for the benefit of the present and succeeding inhabitants 
of the town of Bridgeport, to be applied and improved ^as the 
proprietors, of lots, their delegates, or trustees, or a majority of 
inhabitants might from time to time order." 

Witman t. Lex, 17 Ser. df Raw. 89* This case, which was 
decided in 1827, was no doubt occasioned by the decisicm, in 
The Baptist Association v. Hart's JEx^rs^ and the Maryland deci- 
sions which followed on the same side. The object of one of 
the charitable uses in question, was ''the education of young 
students in the ministry of the Gertnan Lutheran Church, of 
which the testator was a member— under the direction of the 
vestrymeq of St. Michael's and Zion's Churches, in Philad^l- 
phifu" The trustees were two of the testator's friends. The 
other charitable use was a bequest to the same Sit. Michael's and 
Zion's Church, corporation, the interest to be laid out annually 
in bread for the use of the poor of the congregation. The cause 
was argued when Chief Justice Tilgbman and Judge Duncan 
vvere on the bench, and was decided unanimously by the court, 
after the death of both of those eminent men, but in conformity 
with the opinion they had declared to the present Chief Justice. 
The propositions of the court,^ bearing directly, on the judgment 
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they pronouQcedy were these — that the principles which Chan- 
cery lias adopted in England, obtain in, Pennsylvania, not ih- 
deed by force of 43 Eliz.y but as'part of its own common law 5 
and where the courts of that $tate are not restrained by the 
inadequacy of the instrument they are compelled to employ, 
(since that day made altogether adequate,) they give nearly, if 
n6t altogether, thei same eltent of relief that Chancery does in 
England. "It is immaterial whether the. person to take he in 
esse (H^ not, or whether th6 legatee, at the time of the 'bequest, 
were a corporation capable of taking or not, or how iiticertain 
the objects may be, provided there be a discretionary power 
anywhere over the application of the testator's bounty to thpse 
objects, or whether their corporate designation be mistaken. 
If the intention sufficiently appears in the bequest, it would be 
held valid." p. 93. 

On the same day the same court gave 'judgment in the case 
of The Baptist Church against ShewdVs ^xWs, for a bequest 
by the testator for the use of that "church, which ^as th6n un- 
incorporated, and iso remained until 182^. Sp that the case- of 
The Baptist Association v. Harfs ExWsj wais rejected, as the 
law of Pennsylvania, in a case precisely parallel. 

McGirr v. JLaron, 1 Pen/is. Rep, 49, in 1829, was a decision 
incidentally ii^ fawur of a charitable lise^ to say a perpetual an- 
niversary mass for the testator's soql. The judgment Was di- 
rectly upon the legal title only. 

The Mayor J ^c, of Philadelphia v. Ex^rs of James Wills, 3 
ilanile, 170, in 1831.. The devise was of the residue of the tes- ' 
tator's estate to the Corporation of the City of Philadelphia, in 
trust, to purchase a lot and build an asylum thereon, to be call- 
ed "The Wills Hospital, for the relief of the Indigent Blind 
and Lame;" and to apply the income to th6 comfort and accomi- 
niodation of as many "indigent blind aind lame as it would admit 
of, giving a preference to those of Philadelphia and its neigh- 
bourhood." The action was birought to recover from the exe- 
cutors^a large residue in money, amounting to 100,000, dollars; 
and the ol^ection was made that the City was not competent 
to take such a trust. The court decided unanimously to the 
contrary, affirming the power of the corporation to take in trust 

16 
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for the charitjr, and holding that the validity of the charity had 
been 'decided in Wiiman v. Lte. 

The Methodist Church v. Remington, 1 Watts, 2l6, in 1832. 
The' main point in this case Was decided adversely to the cha- 
rity /on the ground that the religious body for whose use the 
charitable tru^t was created, were not altogether residents of 
Pennsylvania. But in delivering the judgment of a divided 
court, the Chief Justice says, "The decision in Witmari v. Lex, 
is full to the point, that a trust in favour of an unincorporated 
religious or charitable society, is an available one; and were 
the Methodiist society constituted entirely of members resident 
within the State, would probably .rule the case:" It is not 
improbable that the decision on the main point may hereafter 
be reviewed by the same court. 

Ex parte Cassel, 3 Watts, 440, in 1834. This was a devise 
establishing an Orphan House for the maintenance and educa-. 
tion of poor orphan children. Tbel case came before the court 
upon exceptions to a report of auditors on the account of the 
trustees, by Whom the trust had been abused. The abuses 
were ?uch as to induce the learned Chief Justice to s^y,'that 
the case was "an additional instance of the futility of private 
charities;" and that "even when established by law, and pro- * 
vided with the conservative apparatus of visitation, inspection, 
and whatever ingenuity could contrive, these misdirected efforts 
of benevolence had conduced but to the femoliira^ts of the 
agents [intrusted M^ith their care. So it would ever be, where 
the vision of the visitier was not sharpened by individual in- 
terest."* But notwithstanding these discouraging remarks, the 



' ♦ This is a melancholy picture of charitable gifts and institutions ; but, while its 
resemblance to individual cases may be admittedT-for what institutions are not some- 
times. abus^ l-^-we should, for the honour of humanity, be slow to admit its accuracy 
in point of general- resemblance. We must all know many ehaxities whichiiave bedn 
faithfully, disinterestedly, and most beneficially administered. The city of Philadel- 
phia has many of them, and it is td be hoped ever will have them ; andj as in times . 
past they have been, so we may predict that in all future time they will continue to 
be,-as. much a source of {Praise to the givers, and of honour to the visiters and trusteed, 
as they have been and. will be df comfort, relief, and improvement to their n^anifold 
objects. It would be a most painful sentiment to adopt in rcj^ard to our own State 
and country^ that we are not impressible by any thing but ^ individual interest,'^ to 
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Chief Justice added, that tbe. trust wa^ ope ^'^ich the founder 
bad an'undoubted right to ereatCf^ and that it ^iras the business 
of the court to do what they could for the execiation of it^ 

In Martin v. Ale Ct^rd, ^ Watts, 41^4, dedded in 1836, Judge 
Sergeant, who delivered the cpurt^s Opinion, states the law of 
Pennsyivania, in terms at once precise and comprehensive; and 
there is no probability that they will be either controverted or 
assailed by criticism in that State. It Iras trespass quare claur 
sum fregit by the residuary devise? of a testator, who by parol 
bad given or dedicated the locus in ^uptobuild a school house 
'<for the' benefit of the neighbourhood." The neighbours, to 
the number of eleven or more having subscribed and built the 
school bouse, the defendants as trustees of the subscribers, enr 
tered i,t according to the trust The plea wnsUherum tenement 
turn. The judge belaw^ was requested to charge that the ;trust 
was yague, uncertain, and void; but on the contrary, he charged 
that the plaintiff could not recover. , The language of the judg* 
ment is, this. ''It is said that this trust is vague and uncertain, 
that it cannoft be ascertained who are the neighbourhood.^' — 
'^ But it is not, true that the. trust is so vague as to be incapable 

protect ohari<^eB like thete{ especially when we have before ui the reports of the ci^id- 
missioners of charities in EUi^Iand, under the. statutes of 58 <^ 59 Geo. III., and 1 <f* 
3 Will. /F., a magnificent work both of charity and reform. These reports, of which 
Qp'to May, 1835, there had been 29 presented td the House of Commons, show an 
investigatioii by the commissioiiers, of 26«t5i subsisting charitios, wiih an annaal in- 
come of 74^,1582 sterling, about 3,700,000 dollars, devoted to the education of the 
poor, and to the relief of the suffering ; and there were still at that time six English 
eonnli^ to be, further investigated, and six English and six Welsh counties which 
had not yet been investigated at all. She^ford^'^Kk T^tete were abuses no doubt 
in. some of these charities, from inattention dr ignorance, and in some by gross venal 
.misapplication of the funds ; but the mass of cases in which there had been a fiiithful 
and intelligent administration of the trust, was too greatly preponderant, to permit us. 
to regard such charities as "mJBdir^ted efforts of benevolence," or as evidence of the 
*' futility of private charities.'' ' The remark of Dr. Chalmers, equally true and pro- 
found, on the subject of .both literary and spiritual eodowments, should never be for- 
gotten — that the natural weakness of the appetite for instruction in religion and letters 
is such, that men for the most part will not purchase either, except at less than the 
prime cost •; while for every article o1 ordinary Merchandize, they are. willhig to give 
more. All charities or endowmenU fo^ education of evei^ kind, religious, literary, 
and scientific, are therefore most especially worthy of eacouragemeitt as well as pro- 
tection, to ^pply this noble commodity at a rate that will induce every one to pur- 
chase it, and to give it away to those who cannot or will not take it on any other 
terms. Leetutea on EechsiaaticcU Elatabtiahiiu^^ Lect, 2, p. 43 to 65. 
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of eteeutioD. It is the neighbourhood that are to enjoy the 
benefits of the school, and the extent of the charity must be 
governed by circumstances. The subscribers were neighbours, 
and they at least wptild be entitled )o the benefit of it; and 
afterwards such others, as in the exercise, of a jast discretion 
by those who . had its jiianagem.ent, could be convenientiy re- 
ceived and educated there." ** Charity schools have: been 
favourites in Pennsylvania.. They. were introduced shortly 
after the arrival of William Penn, in the parts of th^ State first 
settled, and have since been common. No question, tfli of late 
years,'was ever made of the legal validity of sueh trusts;' and 
the integrit;^ and benevolence of their founders and managers 
have, with few Exceptions, rendered any s\d from the laws un- 
necessary. Where, however, such establishments were, ques- 
tioned, as in Witman v. Lex, they were supported under a 
common law of our own, which had grown up by general con- 
sent and usage,, by which, without the direct fi)rce of the star 
tute of 43 EKz. all its beneficent provisions were Teco^nisedt 
80 far as they applied to the charitable institutions subsisting 
among jus." 

The latest Pennsylvania adjudication is in Zimmerman y. An^ 
der$9 decided by the Supreme Court, in January, 1844.' It was 
an ejectment by Anders and Schultz, poor officers of the 
Scbwenkfelder Society, to recover a messuage' and fourteen 
acres of land, included in the. residue of the real estate of Ed- 
mund Flinn, wha hdd devised the same to '' The Scbwenkfelder 
Society's* poor officers hands, to be for the poor of their Socie- 
ty." At the testator's death, he wa? a member of this society, 
which had been a long time associated, for religious purposes ; 
but the society was not incorporated at the time, of the death 
of the testator, nor at the time of bringing the suit, but was • 
incorporated afterwards.' "The main point in the cause was the 
validity of this charitable use, and the judgment of the court 
delivered hy Sergeant, X, disposes of that point in the follow^ 
ing manner : ^ Tha,t such a devise is goodf and. that a risligious 
society may taike and hold a bequest pr devise, for charitable 
purposes^ has been too Solemnly and repeatedly adjudicated, to 
be now called in question. No judge of this State has in any 
case doubted it, and every decision has sanctioned \%l And it 
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must needs be so, whether we considier either the uhifc^m ub- 
(lersrtanding andrjisageof the Province and State from its .first 
settlement, or tl^e repeated recognitions of these rights and 
privileges by distinct and peculiar clauses in odr Constitutionif; 
or the well-kno.wn and long-settled principle of out courts, that 
equity, forms a part of the law of Pennsylvania, and that the 
doctrines of the English Court of Chancery will be enforced in 
our decisions, so far as they -are applicable to . our situation, 
9Xid capable of being admiinistered by the forms of pur judicial' 
tribunals, either in a common law proceeding, or in such branches 
oi equity jurisdiction as are .expressly given. And though the 
statute of 43 Eiizabeth i^ not in force in P^ennsylvania, it would 
seem it is so considered, rather on account of the inapplicability 
of its regulatiptis as to the modes of proceeding, than in refer^^ 
ence to its conservative provisions. These, I conceive, have 
been in force here by common usage and constitutional recogni- 
.tion, cmd^iot only these, but the more extensive range of chari- 
table uses which Chancery supported before that statute, and 
beyond' it Of such recognitions of parts of a statute, 'though 
the statute itself be not in force, we are not without other ex- 
amples. It is unnecessary, however, to enlarge on a point so 
often considered, and so fully and ably examined in the various 
decisions). We think the devise to the plaintiffs clearly good, 
a,nd that by the settled law of this State they are capable of 
taking and holding the )ots in question, for the purposes ex- 
pressed i;i the Will." . 

Thus stands the law of Pen^sylvania on the subject of chari- 
table uses, and "so I trust it ever will stand. While We do not 
ask to impose it upon other States, against their will, we aYe 
happy that the adjudications of this court, over and over again 
pronounced,^ bind them not to disturb its operation upon our- 
selves. , . / 

In two of. the States of this Union, the decision in The Bap- 
tist Association y. HarVs executorsy seems to have been adopted v 
and indeed to have been carried beyond the precise limits Of 
that judgment, which only refused to establish a charitable use 
for education, bequeathed to an unincorporated association, in- 
capable of taking at law; apd did not, except by the reasoning 
Of the court, touch^the case of a bequest of the same nature to 
16* 
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competent trustees. Such cases, however, have since fallen 
before the judgment of Courts of Chancery, both in Maryland 
and Virginia. .The Maryland doctrine is to be found in Trippe 
V. JFVazicr, A Harris ^ J. 446 ; Dathid v. The Attomey*Gfene' 
ral, 5 Harris if /. S92 ; Same v. 8a$ne^ 6 Harris if J.l. The 
case of Galleg&s escort v. AUomey-Creneraly 3 Leigh^ 450, in 
the Court of Appeals of Virginia, adopts the same doctrine, 
and rejects charitable uses, whether there be competent trus- 
tees or- not, if the objects of the charity are uncertain, in that 
sense which calls for selection at the discretion of any body. 
But I think I cannot be mistaken in saying as to all these cases, 
that the learned judges adopted as the basis of their judgments, 
the error ip point of fact^ which led to the judgment in The 
Baptist Association v. Hnrfs ex^ors^ namely, that the Law of 
Charities or^'na/e(2 in the 43 JS/iz., and th^t' independent of 
that statute, a Court of Chaticery cannot by its ordinary juris- 
diction sustain a charitable use, which, if not a charity, would 
on general principles be void. Fief. 5 Harris if J. 398 ; 6 jEEzr- ' 
m if J» 7, 3 Leigh, 468. What influence the fact of the origi- 
nal jurisdiction of Chancery, as it now appears, would have 
had upon the respective courts, if it had been shown to them, 
it is of little usq to conjecture. 

In the other States the result has been uniformly otherwise. 
I regard it as impossible to select from any judicial reports, a 
body of more thoroughly able and learned arguments by both 
counsel and judges, than a,re to be found on this , question in the 
various reports of cases^ to' which The Baptist Association 
against Harfs Executors, has given occasion. In Massachu- 
setts there are, besides the prior cases of Bardett v. King*s 
Executors, 12 Mass. 537, and Trttstees of Phillips' Academy v. 
King's Executors, 12 Mass. 537, the cases of Croing v. Emery, 
16 Pick. 107 ; Burbank v. Whitrtey, 24 Pick. 146 ; and Bart- 
lett V. Nye, 4 Metcalf, 378. In Maine, Shapleigh - v. PUsbury, 
1 GreenL 271. . In Vermont, Burr's Exe/mtors v. Smith, 7 ^Ver- 
mont Repts. 241. In New York, Coggeshall v. Pelton, 7 John* 
Ch. Rep. 292 ; McCartie v. Orphan Asylum, 9 Cowen, 487 ; 
Baptist Church of Hartford v. WitherelhS Paige, 300; King 
V. Woodhull, 3 Edw. 79 ; Potter v. Chapin, 6 Paige, 640 ; 
Reformed Dutch Church v. Mott, 7 Paige, 77 ; Pedrsall v. 
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Past, 20, Wenddl, 119; and Wright vi Trusteed Meth. Ep. 
Church, 1 Hoff. 302. In New Jersey, Aekerman^s Executors 
V. Legatees, cited in the report of* Shotwdl v. Hendrickson, vol. 
S, 9, which is itself a fall authority for the same doctrine* . In ^ 
North Carolina, Cfriffin v. pr^tham, 1 Hawks, 96. In Kentucky, 
Moare^s Executors v. Moorfs devisees, 4 Dana, 354. In Ohio, 
Mclntyre Poor School v, Zanesville Canal Co., 9 Ohio JfJcp. 
^03. In eight States therefore, the la^ of charitable uses is 
held, as it is held in Pennsylvania ; and I cannot but regard 
it as a puUic misfortune to those States where it is held other- 
wise. . 
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JOHN SERGEANT, ESQ. 



Mr. Sarqbant, ^ame iide.— The first question is, by what 
law is this case to be decided? It is not the law of Maryland, 
nor the law of Virginia. Neither is it the law of Massachasetts, 
nor of Vermont, nor of New York? or New Jersey. Neither is 
it possible to say it is the law of this Court. The case presents 
no question upon a treaty, nor upon the Constitution and Lawa 
of the tJnited States, the final and exclusive jurisifiction of which 
is lodged in this court by the Constitution, and the judiciary 
act made in pursuance of it, so as to give to its decisions uni- 
versally binding authority. It is not a question of international 
law, nor of the law inerchant, nor of the general, pervading 
commercial law, with respect to which, th^ judgments of this 
high tribunal, though not in the same degree authoritative, are 
yet entitled to, and every where receive, the utmost respect. 
Nor is it any foreign law that is now in question. We are not 
enquiring into the law of England, as a law to govern the case, 
nor the law of France, nor the law of Imperial 'Rome. If none 
of these be the law, what is the law that is to govern and de- 
cide the case? 

The answer seema to be, and really is, very pl^in. . It is the 
law of Pennsylvania. And it is the law of Pennsylvania in the 
most absolute sense. , The appellate jurisdiction of this court 
fiK>m the Circu^ Court of the United Stat^» is founded upon 
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nothiog in the subject matter of the controversy or the nature 
of the. case, but solely upon the character of the parties, by 
reason of which, the Circuit Court, originally, and this Court, 
by appeal, is occupied in administering the law of the State in 
suits- fcietween her c^iti^ens and citizens of other Stately, or aliens. 
The only enquiry, in such a 6ase is, what is the law of the 
State ? That being ascertained, the decisjoQ must be in con- 
formity to it. No one can question its reasonableness, nor ask 
why it is so, nor (as has been done here) where we got it from. 
The law in question^ is strictly local. The teertator was 
domiciKated in Pennsylvania, his Will was made there, and was 
proved there. The personal estate of course is n^gulated by 
the law of the domicil, and the real estate here ^ in question is 
within the territorial limits of Pennsylvania, so that th6 whole 
is subject to the Statute and Common Law of Pennsylvania, 
unless that State be somehow, unfortunately, in that respect, 
distingnished from the other States of the Union, wtucfa no one 
will venture directly to affirm. Certainly this Court would not 
listen to any such saggesticHi. On the contrary, it is the settled 
doctrine here, that the decision of the highest tribunal of the 
State is in such casQs conclusive upon this Court, and will be 
ini{dicitly followed. In the case of the Bank of Hamilton v. 
Dudley's heirs, (2 Peters, 5^,) the same question was depend- 
ing in the Supreme Court of Ohia This Court awaited the 
decisioci of that Court, and when i^ade, adapted it as the law 
of the case. That a ''fixed course of deci^ion'Vin the State 
CoiHTt it necessary to give it this authority^— as has been argued 
— ^is clearly not a correct position. In Green jo. This lessee of 
Neal, (6 Pet., 291,) this Court overr^iled two of its decisicuis 
upon jthe statutes of limitations of Tennessee, to conform to a 
recent decision of the Supreme Court of the State, contrary to 
the cases which had led to their former decisions. ^ If," says 
the learned Judg^ who- delivered the opinion in Oreen t;. Neal, 
^tlie construction of the highest judicid tribunal of a State 
forms a part of the Statute law, as much as an enactment by 
the legislature, ho^ can this Court make a distinction between 
them? There could be no hesitation in so modifying our deci- 
sions as to confcMrm to any legislative alteration in a statute ; 
and why should not the same rule apply, where the judicial 
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branch -of the State goyersment, in the exercise of its acknow* 
ledged fitinctioos, shoald by^construction give a diflerent efibet 
to a statute from what had first been given to it? The charge 
of. inconsistency might be made with more foroe and propriety 
against the federal tribunals for a disregard of this rule, than 
for conforming to it. They profess to be bound'by ^the local law, 
arid yet they reject the . exposition of th4t law^which forms a 
part of it." Such is the respect paid by this Court to the law 
of a State, and to whatever constitntigs an intelligible exposhion 
of it Surely, then, it is the law of Pennsylvania only, that we 
are to enquire about If that :law be settled — and, especially, 
if iti)e settled not upon new, but upon Tery ancient foundations, 
b^inning whh the first civilized inhabitants of the country, and 
continued without interruption to the present day — and it be 
intelligibly expounded as the system of that great community, 
called the State of Pennsylvania, the controversy is ended. We 
are not here to vindicate the law, though its vindication will be 
apparent. A sovereign State vindicates her constitutional laws 
only to herself, and makes or unmakes them according to her 
own views of what is expedient and just. 

, The next question in order is, what is the law of Pennsylva- 
nia? Upon this point there is an extraordinary accumulation' 
of evidence of .every kind, conducing to establish, without ex-* ' 
ception or contradiction, the validity of this Will, and of the 
truats contained in it, accoi'ding to the law of Pennsylvania. . 

1. There are the instances of existing trusts in the city of 
Philadelphia. The pfirticiilars of them were given in the foriaer 
argument, and have been repeated at the present term. They 
are six in number, and embrace a period of now more than fifty 
years. The first of them was the celebrated trust in Doctor 
Franklin's Will, in the year 1790, immediately after the present 
charter of the city i and the last, that of James Wilts, in 1830* 
The .intermediate ones are, of JSlizabeth Kirkpatrick, in 1$01, 
rf John Bleakley, of John Scott, and of Elias Boudrnot They 
include both real and personal estate. The trusts aire not merely 
similar to those in the Will of Mr. Girard. They are, to all 
legal purposes, the sani^. No. one can distinguish them. 
In allvof ^m, the Mayor, Aldermen and Citizens, in their cor« 
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porate capacity, are the truatees, exactly as they are under Mr. 
• Girard's Will. They took the property given by the Will, they 
hold it according to the trusts of the Will, and no one has ever 
doubted or questioned their legal sufficiency, except in a sin^e 
case, and in that case, the Supreoie Court of Pennsylvania, by 
a solemn decision, affirmed the validity of the Will and the 
Jtrust. Mayor v. Elliott, 3 Raw., 170, 

These trusts have been from their dateai, and they. still are, 
in the course of ^aily execution, under the constitution and lavirs 
of Pennsylvania. This is a fact, and a very notorious fact. 
Here are appropriations for purposes of chiarity,.of an exteh^sive 
and interesting nature, dispensed by the city of Philadelphia; as 
the trustee, for now more than fifty years, exactly as they are 
asked to do by tlie Will of Stephen Girard. And where has 
this happened? Within the Commonwealth of Pennsylvania, 
where there is a people, a Constitution, an organized and sove- 
reign government, legislative, executive, and judicial, and, it 
must be presumed, sufficient intelligence to know what their 
law is. The ingenuity of man cannot distinguish these trusts 
from the trust in Mr. Girard's Will. Take, for example. Dr. 
Franklin's .legacy to the city of Philadelphia, wherein, as a 
charitable disposition, does it differ from the one now made the 
subject of controversy! Or take Wills's Hospital, what differ- 
ence is there, or what objection can be made (;o the one, which 
does not lie equally against tiie others? The one is to help poor 
mechanics by loans of money. Another, to relieve the indigent 
blind and'lame, and the last .for the instruction of poor children. 
They are all charities for the poor, applied -in ^different ways, 
but applied for their relief- in those matters wherein, they have 
need, and wherein it is charitable to aid them. The funds for 
this purpose are entrusted to the city of Piiiladelphia, as worthy 
-Xq take charge of them, and qualified to execute the trust. To 
every legal purpose, they aire all alike. These six trusts stand 
in full force, at this day, after a half century has elapsed, and 
they so stand, under the eyes and daily observation of the peo- 
ple of Pennsylvania, in the midst of her authorities,' and in the 
presence of adverse claimants. 

It cannot be said that there were wanting persons entitled to 
contest them. The records of tibis Court show that John Bleak- 
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lejr had kindred. Daly v. James, 8 Wheat 4d8. The records 
(rf* history leil that Franklin had heirs. And, failing these, the 
Cc^monwealth was the final residuary heir, to claim what was 
not adequately disposed of, when there was ho kindred to assert 
a right. 

There stands the fact, then, as to what the law of Pennsylva- 
nia is, from the uniform testimony of half a century; and from 
the gaming of the Cconmonwealth to this day, there is nothing 
to the contrary. How has this happfened ? How could it hap- 
pen ? If it had been an error, (as it assuredly was not,) still it 
haa been so universal, of such long standing, and so inwrought 
into our concerns, and is,^ithal, so beneficent, that he would 
be a bold man, to say the least of him, who should propose to 
correct it, by condemning all that it has done. . He would not 
be acting in the spirit of the comtnon law, nor of its sound and 
consistent philosophy, which, having due respect for its own 
chief source in the usages of men, for the peace and welfare of 
society, and the security of property, announces as a cardinal 
maxim *' Communis error fapit jus." 

The process of thus stultifying a community, frbm a day past, 
by undoing what it has done, under the allegation of delusion 
or ignorance, never- very acceptable, is especially to be depre- 
cated when the imputed error has more in it of true wisdom 
and goodness, than the proposed correction. 

2. Our charters, constitutions and laws, historically regarded, 
are plainly to the same intent. No one can look at them, how- 
ever superficially, without perceiving from them what our law 
is, and always has been. But we are asked, where did we get 
our law frpm ? Reserving for the present a more particular 
answer, which caii be very satisfactorily given, it is sufficient 
at present to say, that it is not material the enquirer should 
knoyr. The question is not about the derivation of the law of 
Pennsylvania, but what the law ^. The sovereign will of that 
Commonwealth, sufficiently manifested, is conclusive of itself, 
and no one has a right to enquire into its origin or its reason- 
ableness. And yet, a general answer to this question, is so 
natural and obvious, that it ought, one would think, to super- 
sede the enquiry. How did the law of charity, in its whole 
?il0nt and scope, come into the hearts and minds of individuals, 

17 



194 

irf* civilized and Christian men? From the same source, wher- 
ever that may be, it came into communities composed of such 
individuals; the spirit of all the component parts was the spirit 
of the whole, and the common, characteristic of the aggregate 
body was determined by the character of those who composed 
it They brought it with th«m— how, we shall presently see — 
and adapted it to their own circumstances. Look into our his- 
tory, our charters, our early laws, our successive constitutions, 
and there you will find the Great Law. Charity shall never 
/at/, is the plain precept. In the case of Magill v. Bro^wn, upon 
the Will of Sarah Zane, Judge Baldwia has traced it with pro- 
found ability and learning, and has shown demonstratively, by 
a course of research and argument which no Pennsylvania 
jurist can controvert or question, that it has always been incor- 
porated with our institutions and still is so, with even a broader 
scope, and a far more solemn sanction, than. it. ever had in Eng- 
land. This learned judgment was delivered in 1833, after 
questions about pharitable uses had been raisied by the decision 
of this Court, in the case of (he Baptist Association v. Hart's 
Executors, (4 Wh. 1,) arising upon the laws of Virginia. Judge 
Baldwin's opinion, which did not copfine itself to the law ,of 
Pennsylvania, but examined profoundly, also, the law of Eng- 
land, and the controverted question of Chancery jurisdiction 
before the Statute of Charitable Usqs, is the greatest contribu- 
tion of any single judicial mind to the understandii^g of this 
interesting subject, and has furnished the staple of the argu- 
ments upon it in different parts of the ' Union. But what is 
more material to the present enquiry is, that this learned judg- 
ment, in its results, is precisely coincident with all the Judg- 
ments of the Supreme Court of the Slate of Pennsylvania, and 
is precisely and fully borne out by the last of them. In Zim- 
merman V. Anders,' decided since this Court began its present 
session, the learned Judg^ who delivered the opinion of the 
Supreme Court of Pennsylvania, said, " Tho' the i^tatute 43 
Elizabeth, is not in force in Pennsylvania, it would seem it is 
so considered, rather on account of the inapplicability of its 
regulations as to the modes of proceeding, than in reference to 
its conservative pjrovisions. These, I conceive, have been in 
use here by common usage, and constitutional recognition,. and 
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qot only these but the more extepsive range of charitable uses 
which Chancery supported before that sta:tute and. beyond it? 
And again, speaking of the devise in that case, which was to an 
unincorporated society, the learned Judge says— that such a 
devise is good, and adds, " No Judge of this State has in any 
case doubted it, and etery decision has sanctioned it. And it 
must needs be so, whetjher we consider either the uniform un- 
derstanding and usage of the Province and State from its first 
settlement, or the repeated recognitions of these rights and 
privileges by di$tinct and piBculiar clauses in 6ur Constitutions, 
or the well known and long settled principle of our Courts, that 
equity forms" part of the law of Pennsylvania, and that the 
doctrines of the Englisih Courts of Chancery will be enforced 
in our decisions, so far as tKey are applicable to our situatioq, 
and capable of being administered by the formn of our judicial 
tribunals." (No Judge in this State has ever douited it. Every 
decision has scmctioned it. These are the deliberate and well 
weighed declarations of the Supreme Court of Pennsylvania^ 
publrcly and judicially made, and in exact coincidence with the 
judgment qt the only Judge of this Court, (Baldwin,) who has 
ever had the question before him in Pennsylvania. How, then, 
daa there be anyxioubt what the law of Pennsylvania is? 

3. What is next to be referred to, is not of the Kke weight, 
it may be admitted, as the authority just stated, and perhaps 
not necessary to be mentioned. ^ And yet it is evidence, and 
fltrong evidence of the deeply founded and peirvading character 
of the " doctrines," (in the words of the .Supreme Court of 
Pennsylvania,) which are and ever have b6en part and parcel 
of the law of Penilsvlvania, unquestioned and -unquestionable, 
received, known and acted upon- without heisitation or doubt, 
the learned and the unlearned being acquainted with tfagem, ks 
familiarly and as habitually, as with the free institutions under 
which we live. . 

This Will was made in PennsylVania, in the city of Phila- 
delphia, the residence of the testator, where he had spent so 
many years of his life, and acquired the immensQ fortune to be 
disposed of. It bears date in 1830, the last codicil: in 1831, 
and was proved on the last day of that yesLr. Looking at the 
great amount to be dealt with, and the nature of the objects 
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contemplated . by the testator^ consideriDg too, the testator's 
charactec:, it is impossible that it should have been framed with- 
out eminent legal adyioe, repeatedly applied to the subject, fcM: 
it is most likely that this was not the first Will the testator had 
made, though his general views may have continued the same« 
The corporation of the city of -Philadelphia, the guardian of 
the welfare of a large community, was the natural guardian of 
wliatever was intended to promote that welfare, and. trusts 
which were concurrent with its general purposes, tending to 
the same end, would of course devolve upon the same trustees, 
just as the United States, without a doubt or question, have 
been deemed the appropriate trustees of the Smithsonian legacy, 
becau^itjs for the advancement of the welfare of the whole 
people of the United States. The testator made them the trus- 
tees, and no doubt has ever yet been suggested of the common 
sense and legal propriety of the trhst. In the city of Phila- 
delphia, besides the plain natural argument just mentioned, 
there was the usage of forty years, approved and sanctioned in 
the case of Doctor Franklin^s legacy, and the other testamen- 
tary dispositions for woi^ks of charity, already mentioned. Edu- 
cated and living in such an atoiiosphere, where the element of 
charity was so largely mingled, in the midst of charitable works 
<^ every description, no Pennsylvania lawyer doiibted that there 
was a law of charity to protect them. 

The imputed ignorance of our own laws, asserted by the ob» 
jeQtions to this .Will/ is of the most comprehensive nature. The 
Will was proved in 6ur probate Court, without objection ox 
doubt— -not from indifference or unconcern. Public curiosity 
was singularly a wakefned. Printed copies were circulated in 
every variety of form. . . 

It may be said, that the validity or interpretation of disposi- 
tions in the Will, did not properly arise upon the probate. Be 
it sa We. are only carried a step further. The Will itself, in 
all its dispositions, was administered under the jurisdiction of 
our tribunal's, that is, the tribunals of Pennsylvania^ with the 
privilege of appeal at every stage to the highest of them. The 
administration of the Will, according to its own provisions, has 
been completed, the estate distributed, and to this day, no one 
has ever heard of a doubt beiqg raised or a question ma<fe 
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'Within the State. Surely, this must be deemed high evidence 
of what the law is, unless Pennsylvania be entitled to less re- 
spect thian is usually i^ccorded to a State of the Union. 

In the Acts of Assembly of the 24th March, 1832, and the 
4th April, 1882, there is a full and distinct Legislative recogni- 
tion of the very provisions of the Will, now brought into ques- 
tion. ' It is not necessary here to demonstrate, as can readily 
be done, that if the corporation of Philadelphia wanted capa- 
city to take and to execute the trusts, these acts Conferred it. 
That will- be considered hereafter. All that is now insisted 
upon is, that these acts do recognize the trusts and^ dispositions 
of the Will as valid and legal, according to the usages &nd laws 
of Pennsylvania, and thus become evidence of what those usages 
and laws are. For the purpose of effectuating these dispositions, 
and aiding the execution of the trusts, they superadd such pow- 
ers and make such enactments, as no testator ' oould authorize^ 
and no trustee could claim to execute, without the instrumen- 
tality of Legislative action. They superadd them to the trusts 
created by the Will, which are thus assumed in terms to be 
v^lid and good. Thus the preamble of the first of these acts 
sets forth as follows : '' Now, for the purpose of enabling the 
Mayor, Aldermen and Citizens of Philadelphia, to effect the im- 
provements contemplated by the testator, and to execute in all 
other respects the ttusts created by his WilV^ The eleventh 
section provides that " No road or street shall be laid out or 
passed through the land in the county of Philadelphia, be- 
queathed by the late Stephen Girard, for the erection of a Col- 
lege, unless" &c., a provision that would be absurd, if the trust 
for the College as now contended, were void. The second act, 
proceeding upon the same assumption, enables the Select and 
Common Cpunpils " to provide by ordinance or otherwise, for 
the election or appointment of such officers and agents, as they 
may deem essential to the due execution of the duties and trusts 
enjoined-and created by the Will of Stephen Girard." 

Judicial recognitions^ ^re frequent, uniform and invariable. 

They must be considered the highest evidence of the law, and 

when it is thoroughly established and universally known, Uiey 

are i^ecessarily the 'Only evidence* For how caA there be a 

decision where there is no questioh or diaputet Until after 

17* ^ 
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the case of the Baptist Society v. Hart's Ekeoutorsr in ^800, 
(4 Wheat. 1,) >v?hich caused the agitation of similar questions 
in most of the States of the Union, no such question had ever 
been raised in Pennsylvania. . In 18279 occurred the case of 
Witman t;. Lex (17 Serg. & Raw. 88,) in which some one 
thought it worth while to try whether the law of Yirginia, as 
adjudicated by thb Court, was not to be. applied also in Penn- 
sylvania , to bequests for charitable uses, which, it will be 
perceived from the facts of the case, had been paid several 
years before, no one then doubting their legal validity, accord- 
ing to the laws of Pennsylvania. In delivering the opinion in 
Witman v. Lex — ^which had the concurrence <^ the late Chirf 
Justice Tilghman and the late Judge Duncan, both eminent law- 
. yets, of large experience and extensive learning — Chief Justice 
Gibson, says, ^' We give relief to that extent that Chancery does 
in England. And this part of our system has been produced 
by causes which worked as powerfully here as did those which 
produced the system of relief that sprung from the Statute of 
charitable uses. * * Quch bequests have hitherto taken efiect, 
without a question as to their validity. * * Surely an usage of 
such early origin and extensive application may claim the 
sanction cf a law; resting as it does upon the basis of all our 
laws of domestic origin — the legislation of common consent*' 
In 1708, occurred the case of the lessee of the Executors of 
Theodorus Brewers v. Franciscus Fromm, Addison's Reports 
49, upon the same devise which some thirty years after (1829) 
was brought in question again in McGirr v. Aaron, 1 Penn-"^ 
sylvania Rep. 49. The circumstances of that case were very 
striking. The devise was of real estate, and for uses which by 
the! law of England were superstitious. The case was argued 
on one side by the late Judge Brackenridge. The whole ques- 
tion turned upon the qualification of a priest. No doubt what- 
ever was even hinted, from the beginning to the end of the 
case, that by the law of Pennsylvania it was good as a*piou8 
and charitable use, and for its support, Judge Addison adopted, 
in the fullest extent, the settled rule of equity, that a trust shall 
not fail for want of a trustee. As the Will stands, he says '* the 
meaning of the testator seems to be discoverable; and if it be, 
we oughts if consistently with established rilles it be. in oar 
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power, to cany it into effect" •* "We .have no Court of 
Chancery in Penndylvania, to superintend the execution of 
trusts: Perhaps it would have been proper to apply to the 
Legislature to vest the estate in trustees for the uses of the Will 
of Theodorus Brewers. As the case stands, no persons are 
more proper as lessors than the Executors.'* The devise of the 
l^al estate in that case/ being to a priest and his successor, 
not a corpcM-ation sole, was void. But in McGirr v. Aarcm 
the Court say, '< although the congregation was not incorpora- 
ted at the death of Mr. Browers, yet by the decisions of the 
Court, a gift to a charity shall not fail for the want of a trustee^ 
hut 'vest as soon as the charity has acquired capacity to take," 
thus extending the full be^iefit of equity principles, as largely as 
a Court of Chancery in England would or could apply them, 
upon the broad equitable ground that a charity shall not be 
Buflfered to fail. In 1821, the Legislature [Missed an Act vest«- 
ing the tide in trustees for the congregation. With or with- 
out the aid of that Act, (it is immaterial which,) the trusts of 
the Will were carried into effect until 1829, and probably still 
continue to be so, though there was no person capable of taking 
the legal estate at the death of the testator, and though by the 
law of England the uses were superstitious, simply by virtue 
of a law of charitable uses, and its broad beneficial provision, 
deeply founded in natural equity " that a charity shall not fail.** 
How then can it be that there is no law of charitable use^ in 
Pennsylvania ? It is the law and equity of England, in all that 
concerns the support and protection of charitable uses; and it 
is the law of Pennsylvania in defining what charitable uses 
are. The definition embraces uses, ^ which in England are 
deemed superstitious, as will be seen hereafter, or rather, it 
rejects the distinction made by the laws of England because it 
is incompatible with the liberty of conscience guaranteed by . 
the Constitution. ^ 

. There are, besides, two cases upon this very Will of Mr. Gi- 
rard, in which.its legal validity is recognized. The first is Girard 
V. The Mayor, Aldermen and Citizens of Philadelphia, and Vidal 
V. same, 4 Rawle, 323, submitted to the Supreme Court of 
Pennsylvania, upon cases stated and decided by that Court 

after argument in December 1833. The PldAtiffs in that case 



200 

were, all the next of kio of the late Stephen Girard, including 
the present complainants, and such of the respondents as stand- 
ing in the same right would be equally benefitted by an inroad 
upon the Will, and must be considered, therefore, as acting 
with the complainaiits. In that case they claimed to recover 
lands purchased by Mr. Girard, after the date of the Will, and 
did recover them. The City of Philadelphia v. Davis and 
others, 1 Whart. 490, was the same case reversed. The City 
of Philadelphia brought the ejectment to recover back the same 
after purchased lands which had been, recovered by the next 
of kin in the former suits* The parties were the same. The real 
-defendants were the present complainants, and such of the 
respondents as stand in the same relation. The <iuestion was 
submitted to the Court on a case stated: And on the 28th 
April, 1836, the judgment of the Court was rendered for the 
defendants, the next of kin. No question was made as tothe 
validity of the devises in the JVill. On the contrary, the right 
of the City is plainly admitted to be in the City» except as to 
the after purchased lands. This is more especially manifest in 
the last of these cases, where the City of Philadelphia, being 
Plaintiff, was tp. recover by the strength of her own title, and 
it would h4ve been a conclusive answer to say that she took 
nothing by the Will. What makes these two judgments the 
more significant,' and makes them authoritative as to the law of 
Pennsylvania, is, that they werq after the cases of Witman v* 
Lex, Mayor v. Elliott, and McGirr v. Aaron, as well as the 
very learned and interesting investigation by Judge Baldwin 
in Magill v. Brown. The subject was not new to the Court, 
nor was it passed over carelessly or ignorantly, but the law 
was settled, and known to be so, and so accordingly -understood 
and received by the highest Court of the State. Judge Bald- 
win's opinion Upon Sarah Zane's Will has never been appealed 
firom. ^ No one has ever thought it worth while to bring into 
review his doctrines or his conclusions. 

To this day, no judicial tribunal of Pennsylvania has ])een 
applied to — ^no tribunal sitting in Pennsylvania, with a lawyer 
.at its head, accustomed to the study and the dispensation of the 
laws of Pennsylvania. In August 1836, some months after the 
decision of the last of the two cases about the after purchased 
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lands, this bill WM filed. When it was called up in due course, 
the complainauts' counsel declined going into the hearing in the 
Circuit Court, stating their intention to be, to bring the case 
into this Honourable Court This seems like an effort to escape 
from the law of Pennsylvania, a fleeing from justice, indeed it is 
only by what seems like an evasion of the Constitution and laws 
of the United States that the complainants are here. They own 
a portion of a common interest, the remainder being in citizens 
of Pennsylvaina, and the forms of a Court of Chancery enabling 
them to make the latter defendants, though in the same right/ 
they bring the whole case into this Court, for the benefit of 
all. 

Now supposing it to be answered, as in substance it has been, 
that there was nothing to hope for the complainants from the 
Circuit Court, after the decision in Magill v. Brown, and there 
was nothing to be hoped from the State tribunals^ what is this 
but a confession that the law was settled in both? If so, it is 
the law, also, of this Honourable Court, and this Court will 
administer it, with uprightness and impartiality, and with its 
habitual respect for State decisions. The only difference is, 
that in the State tribunals and in the Circuit Court of the Uni- 
ted States, the case.would not have required nor borne an argu- 
ment in support of the Will, the principles being there settled, 
and familiarly known. But this Honourable Court, considering 
the extended bearing of some of the questions here introduced 
into the case, and the wide spread influence of its judgments 
throughout the Union, has deemed it fit to give the case a more 
than usually deliberate examination, and not to come to a deci- 
sion without a fuller Court than remained at the last term after 
Judge Thompson (who had heard the former argument,) was 
called away by sickness in his family. We all feel deeply the 
loss that has since been sustained by his death. 

If to the evidence from all the sources referred to, there be 
added the direct decisions of the Courts of Pennsylvania, Wit- 
man V. Lex, Mayor v. Elliott, McGirr v. Aaron, Zimmerman tr. 
Anders, and the other cases cited, how is it possible to doubt 
what the law of Pennsylvania is ? That, is properly a question 
of fact Upon this question, in the whole history of Pennsyl- 
vania, finom its settlement to this day, there is not the slightest 
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contKadictioa or diflcrepaocy in the widesoeu The whole tenor 
of it is uniform to 8how» that there baa been, and is, a law of 
charitable uses, and a part of my ^ort hereafter will be to sfaow^ 
that it has received the highest sanction our republican commu- 
nities are able to confer, in a form, too, at once the most precise^ 
and authoritative. 

What then is the enquiry we are engaged in hereT The 
voice of Pennsylvania, legislative, judicial and popular, being 
accordant and unbroken, we are required to examine,, not 
whether charitable uses existed and were protected before the 
statute of 43 Elizabeth, (for of that it seems impossible to raise 
a doubt,) but what jurisdiction Chancery exercised over thenv 
in the ordinary administration of equity. In the Attorney- 
General V. Bowyer, (3 Ves, jr., 726,) where Lord Loughborough 
raised the question, he does not assert that there were not 
charitable uses before the statute. On the contrary, he admits 
their existence, and that they were lawful. All he says is thia: 
** It does not appear that this Court at that period had cogni- 
zance upon informations for the establishment of charities. 
Prior to the time of Lord Ellesmere, as far as the tradition of 
times immediately following goes, there were no such informa' 
iions as this^ upon which I am now sitting : But they made out 
the case as well as they could at law." The case before him 
was an information by the Attorney-General. The decision, in 
substance, was, that the general charitable purpose of the tes- 
tator should be executed upon the doctrine of cy-pres, though 
the particular purpose failed — and it was to such a case that his 
doubt applied. Neither does Lord Xjoughborough say, that the 
jurisdiction subsequently exercised, was founded upon or derived 
from the statute. He simply asserts as a fact (as to which it is 
now clearly proved he was in error,) that it (the jurisdiction) 
arose after the statute. Still less does he question the authority 
of the Crown as parens patriae, in those cases to which it was 
properly applicable. All he has stated is, that this particular 
kind of proceeding, by information of. the Attorney-Greneral, 
where there were no trustees, was not in practice 'till after the 
reign of Elizabeth. Supposing the fact to have been as he stated, 
what would be the right conclusion? Why, that, here being a 
right, for which there was not a full and adequate remedy at 
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law. Chancery, upon that very ground, had extended to it the 
appropriate relief, not by virtue of any statute, but upon the 
same principle as it has done in other cases. 

Upon this very narrow basis of a doubt expressed by Lord 
Loughborough, whether this particular proceeding by informa* 
tion was in use before the statute, which as matter of opinion 
is nlore than countervailed by the opinions of Lord Eldon, Lord 
Redesdale, Lord Lyndhurst, and most decisively by Lord Chan- 
cellor Sugden, in the recent case of The Incorporated Society 
V. Richards, 1 Drury and Warrenr, 258, and as matter of fact 
disproved by the fifty records produced by his learned friend 
and colleague frond the report of the record commission — upon 
this narrow basis, Pennsylvania is called upon to vindicate the 
derivation of her law, by going back more than two centuries, 
to ascertaia what was then the practice in Chancery. 
' In England, such an enquiry is a mere matter of curiosity. 
In Pennsylvania, it is the same. . In both, the law of charity 
hcLS established itself — no matter bow. It is established, and that 
is enough. In England, this branch of the law is administered 
for the mo§t part in Chancery, in the exercise of its ordinary 
jurisdiction; in certain cases, by the Lord Chancellor, as the de- . 
legate of the authority of the crown. In Pennsylvania, by her 
proper jtribunals, with a power always remaining in the Legis- 
lature to provide for cases where there is no adequate remedy. 

•Is such a claim respectful, towards Pennsylvania, or the en- 
quiry she is called upon to enter into, consistent with the settled 
principles of dealing with the States of this Union, where ques- 
X\oan arise as to their local laws? It is not material that any 
one should know whence she derived her laws, from what 
sources, nor- how. In every other instance, the States have 
decided for themselves. In Massachusetts, Vermont, Connecti- 
cut, New York, Ohio, Kentucky, New Jersey, North Carolina^ 
the question has been adjudicated by the State tribunals, and it 
is settled. So of Virginia and Maryland — in them, too, it \s 
settled. Pennsylvania alone seems, from the argument, to be 
thought subject to a different rule. Why should this be? Is 
Pennsylvania less sovereign than the other States, or her law 
entitled to le^s respect ? Surely; no one will assert what is so 
obviously unconstitutional and unsocial. . When we can say^ as 
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we can with evident truth, that this law is fiMind thrare existing, 
as a fact, we have done all that can be done to prove its exist- 
ence any where. 

Nevertheless, the enquiry can be answered. The history of 
this branch of our law can be traced, vouched and siarked, at 
every step, by the most authentic documents, and accooipanied 
by circumstances which could not have existed if there had not 
been such a law. The enquiry is unavoidaUy tedious. Pur- 
sued in its whole extent, it involves an examination of the law 
of England, for at least sixteen centuries — the political history 
of the country — the religious history — ^the changes gonadal and 
partial in both — the gradual alterations of statute and common 
law — the jurisdiction of the Courts — and all these, to make a 
strictly legal argument, by evidence so minute as the decisions 
of individual cases; and in search of what as already inti- 
mated for more than two centuries, has been a mere matter of 
curiosity, and in the lapse of time, has become covered with 
dust and obscurity. We have the living stream, pure and 
wholesome and abundant But this avails not, unless we can 
dig down to its source. Such an investigation, however, hap- 
pily, is not now necessary. The very full, clear and able dis- 
cussion of the subject by the learned counsel, who has already 
addressed the Court on behalf of this charity, the frequent and 
profound investigations of the subject in other tribunals, especial- 
ly in the case of Burr's executors v. Smith, in Vermont, and 
Magill V. Brown, in the Circuit Court of the United Stales for 
the Pennsylvania District, make it not only practicable, but a 
duty, to present only a very limited view. 

In this view, the first remark which strikes the legal enquiree 
is, that when the earliest European adventurers came to inhabit 
the territory now constituting the State of Pennsylvania, (who 
they were and when they came will presently appear,) the civil 
law and the law of England, ais to pious or charitable uses, 
were identically the same. We may assume for this period, 
the early part of the seventeenth century. At that time,'the 
civil law and the English law, were not merely similar, they 
were as just stated, identically the same. The British in this 
respect, were not as they were described in the time of Julius 
Cssar, toto orbe divisost but wherever the empire of either law 
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extended, there was to be found established one taw of pioue or 
charitable uses.* The double empire, it is material to observe, 
embraced the larger portion of the civilized world. 

What the law (^ England was, this Honourable Court fami-, 
liarly know. Let it only b^ compared with what Domat says, 
(2;Domat, b. 4, § 7, pp. 168, 16d, 170,) ^nd the absolute ideii- 
tity of the two system^ will be manifest. Even the Chancery 
doctrine of cy-pres is there, though perhaps not carried out to 
«ome of the individual instances of seeming absurdity, dwelt 
upon by the dissenting chancellor in Burr's executors t?. Smith, 
and which m^ight be admitted without prejudice to the argu-^ 
ment, to be blemishes in the law of *Ehgland — blemishes, how- 
ever, to be imputed to the peculiar nature of her establishment 
of religion, and not to the law' of charitable uses. " If," says 
rDomat, ** a pious legacy were destined to some use, which could 
not have its effect, as if a testator had left a legacy for building 
a church for a parish, or an apartment in an hospital ; and it 
happened either that before his death the said church or said 
apartment had been built out of some other fund, or that it was 
no ways necessary of useful, the legacy would not for all that 
reihain without any use, but it would be laid out on other works 
of piety for that parish, or for that hospital according to the 
directions that should be given in this matter, by the persons to 
whom this function should belong." 

Again— the characteristic of this devotion of property is the 
same in both. " The name of* legacies to pious uses, is proper- 
ly given only to those legacieis which are destined to some work 
of piety and charity, and Which have their motives independent 
of the consideration which the merit of the legatees might pro- 
cure them." They are destined to " some work of piety and 
charity." This constitutes their merit* They are for the pub- . 
lie , benefit, for the benefit of our fellow creatures. They are 
therefore entitled to the public protection and support. They 
need that protection and support,' because no individual has a 
right or interest in them. They do not require individual pro- 
tection and isupport, and thus stand distinguished from the ordi- 
nary dispositions of individual property, and exempt, as far as 
necessary, from the rules which govern them. They are des- 
tined to the '' worhy and whatever dispensation this may require 
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from tbe <Ndiiiary rules of propertyi mudt be yielded to dtem* 
or tbe ** work** cannot l)e done. In this spirit it i^, that Sir 
Thomas Egerton and Sir Edward Coke,' arguing in Porter's 
case, in a Court of Common Law> in f he 34 and 35 Eliz., be- 
fore the statute of charitable uses, exclaim : ** It would be a 
thing dishonourable to the law of the land, to make such good 
uses Yoid, and to restrain men from giving land to such good 
uses." But for the supposed anomalies conceded to such uses, 
the *' work" could not be done. 

The general principle of the Chancery in England, abd of 
the civil law, which appears to be the same, is, that such ''good 
uses" shall not' fail. Besides the reason already stated, that 
these ''good uses/' or "pious uses," as they are ternied in the 
civil law, are for works of acknowledged public concern, there 
is still a further and most important one, which (distinguishes 
such dispositions of property from all others, and gives them a 
title to respect and protection. Other gifts and dispositions of 
property, are but an exercise of the will of the owner, ah ex- 
ertion of the power the law gives him of doing as he pleases 
with his own. But a gift to pioils or charitable uses, is deemed 
to be the performance of a duty, of a comnianded duty, for 
which the donors are promised a blessing -to themselves. And 
can it.be, that in a land where this duty is acknowledged as- of 
binding and universal obligation, the liberty of performing it 
can be denied 1 For to outlaw it, as it were, to withhold from 
it all protection and support, what is this but to declare that 
the duty shall not be perforij^ed 1 The civil law says other- 
wise, according to Domat — '* since legacies for works of piety 
and chai'ity have a double favour, both that of their motive for 
holy and pious uses, and that of their utility for the public 
good, they are considered as being privileged ini the intentionof 
the law.'* This is the uniform language also, of the Common 
Law of Epgland, that such uses are no be supported and en- 
couraged. At a very early day indeed, it went some what fur- 
ther, the ordinary being required to distribute a portion of the 
deceased's estate to charitable uses. 4 Reeves,'551, The lan- 
guage of Chancery, its doctrines and. practice, recognize the 
same truth as the civil law ; and the doctrine of cy-pres is 
founded upon it, for what is th^t doctrine but that the pioulS in- 
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tention of the donor Bhall not be disappointed, n<xr his desire to 
fulfil hift duty of charity riendered vain. To the same effect 
are the doctrines of this Courts as will appear hereafter ; and 
to this effect are the decisions in Pennsylvania. Every conces- 
sion too, that, is made to such gifis, hieis respect to the motive of 
the givery and the good purpose of the gift. See 2* Story on 
Equity, 415. The result/is the simple but efficacious position, 
that charity shall not fail for want of protection from the law. 
And who has any right to complain ? The owner gives what 
is his own, wba^ no one else has a right in any. way to claim, 
control or influence, and he' gives it to a "work^ of charity, 
that is, for the benefit of those who need. 

How this exact identity between the civil law and the law 
of England came to exist, it is not necessary now to enquire* 
It will be referred to hereafter. What we fauve^ now to do with, 
is the fact that it did exist. The law of charitable uses, inay 
be said to have pervaded the Christian and civilized world. 
From that Christian and Civilized world, let ii be remarked in 
passing, the first settlers in Pennsylvania caiifie. It would be 
itotural that such a law should come with them. Indeed, their 
wants would have taught it to them, if they had not known it 
before. Above all people in the world, it would have been to 
them a law of the first necessity. They were not ignorant, nor 
were they heathen. They knew what were. the necisssities, and 
what were the duties of social life, and what were the obliga* 
tions of a Christian man, as well as of a Chi'istian community^ 
while they must have felt,alsa, that individual effort was inade- 
quate, and individual ownership insufiicient, to provide for ail 
their wants, and fulfil all their obligations, that there were pious 
uses which would demand their, exertions, and their Qontribu- 
tions according to their means. They must have places of 
Worship, burial places and school houses, ieind provision for the 
poor and helpless. And there are very early monuments of 
their pimis charity. They were small, it is true, in comparison 
with what had been achieved in other countries. But they 
were great for the time and the means. And they were greater 
still, as the evidence that the very earliest settlers had the law 
of pious uses in their hearts and in their practice, and as the 
first fruits <^.a disposition and policy, which have spread insti« 
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tutioDS of piety and charity oyer the ^bole of PeDnsyWania, 
constitating her highest honour, and attesting her title to the 
character of a Christian and civilized community. 

The first settlers in Pennsylvania were the Swedes. William 
Penn and his companions did not find the land a wilderness. 
Barly in the seventeenth century, the Swedes bad established 
themselvtes on the western shore of the Bay and River Dela- 
ware, under the authority of >tbe crown of Sweden, and with a 
local government provided by the home sovereignty, seated on 
an Island below the scite of Philadelphia. They were over* 
powered in war by the Dutch, who in their turn were obliged 
to yield to the Dilke of York, claiming under a grant, from the 
crown of England. About the year 1640, the Swedes obtained 
a grant from the -Dutch, and about the year 1676, they obtain- 
ed a confirmation, and perhaps an additional grant from the 
Duke of York's Governor. Undcir these grants they held the 
land afterwards laid out for the city of Philadelphia, aha a 
large tract along the river to the south of it, adjoining the 
Southern boundary of the City. Their title was paramount to 
the Proprietary right of Mr. Penn, whose release from the Duke 
of York was posterior tb the grants to the Swedes, and there- 
fore subject to them. He acknowledged their right, and ob- 
tained from them the ground plat of the City, by exchanging 
for it lands^near the Schuylkill. The tract to- the south con- 
tinued in the Swedes. The titles to it are still derived from 
them. 

The Swedes were an industrious and a pious people. They 
improved the land, banked out the watefr, drained the marshes, 
and established their dwelling places, even before Mr. Penn had 
obtained his charter. That, however, which is most important 
to the present purpose is, that in 1677, still before Mr. Penn's 
charter, they built a place ef public worship. The date ap- 
pears in Watson's Annals, 134. In 1700, after the establish- 
ment of the Proprietary government, they built upon the same 
spot a large and more substantial place of worship, which staiiids 
there to the present day ; and around it, in the ancient burial 
ground, rest the remains of the Swedes and their descendants, 
the gathering of death ih mcxre than a century and an half. 
This ancient church continued to be the " Swedes Church," 'till 
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within a very few years past. The aged, pastor (Doctor Col- 
lin,) died, the language bad &llen into disuse, and the Swedes' 
descendants were lost, as to all distinctive cbaracter, in the 
mass around them. The venerable monument of the piety of 
the Swedes^ (who were German Lutherans,) and olF the primi- 
tive time^, by a gentle and spontaneous application of the cy- 
pres doctrine, which seems inherent ^n the nature of the thing, 
passed to another denomination, but is still a place of public 
"worship, where the gospel is taught, and the services of religion 
rendered. Doubtless they had their school houses too^ Wher- 
ever there is a place of ^worship, thcschool is not far off. The 
spirit nourished in the one, spreads in all directions, and fructi- 
fies in every kind of charity. 

.The Swedes held their land by title paramount to Mr. Penn, 
hut their final title was frohi the British Crown. The jurisdic- 
lional power^ or power of government, was derived from the 
Crown, and thus the Swedes, and their rights, and theii; pro-, 
perty, and their place of worship, always .under the British 
laws, came under the protection of the Charter government, in 
common with the inhabitants generally of the Province. 

This church and burial ground, dedicated to a pious aiid 
charitable use, upon the first land perhaps that was ever culti- 
vated within the Province, and attesting the character' of the 
early inhabitantjs and the early settlements, were without a 
charter 'till the year 1765. What law protected them, if it 
were not the pervading law of piouEl and charitable uses ? 

In 1669 the Quaker school, still remainipg in the city of 
Pjiiladelphia, was established. This was chartered as early as 
1700. >, 

In 1695, Christ Church, (Episcopalian), was built. It, too, 
was without a charter 'till 1765. It id needless to follow the 
matter further, through the long succession of places of wor-, 
ship, of every denopfiination, burial places, schools, and all other 
kinds of charity. The simple fact is, that they were established 
and protected {rdm the beginning. And this fact, universal and 
unihterrupted, and continuing for more than a century and a 
half^ is the highest historical evidence of what the law has 
always been. ' 

•" - ■ 18* . 
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Whence did tkis law oome from? Pennsylyania, being a 
colony of England, the law of England was her law as far as it 
was applicable to her circumstances and condition, so far as 
rights were concerned. Remedies, must be according to the 
nature of her judicial establishments. If they were the same as 
in the mother country, their jurisdiction and the modes pf exer- 
cising it, would be the same. If they were not, would it follow 
that the rights of the inhabitants were less, o^ different, that 
the law was not the same? By no means. Pennsylvania fur- 
nishes thetnost conclusive evidence to the contrary. A Court 
of Chancery was withheld from her, the Crown refusing its 
assent to a law for establishing one. There has never been a 
Court of Chancery, with its peculiar modes of proof, of triid 
and relief. Does it therefi>re follow that the whole doctrine of 
Chancery, the whole body of equity, has been cut off? By no 
means. They are incorporated fully jnto her juHsprudetice, 
and are administered by courts^ proceeding according to com- 
mon law forms. Equity is par.t of her law. Where these have 
proved inadequate, the Legislature, from time to time, have 
granted to her courts such further, powers as seemed necessary* 
The distinction is too obvious to requhre to be insisted upon. 
It is not to be taken for granted that because there is no Lord 
Chancellor, and no Royal Crown, therefore there is no equity, 
and no pater patriae. The ultimate power resides in the com- 
munity, to be exercised by themselves in making their consti- 
tution, and by the Legislature under th^ constitution, and there 
is no more doubt of their authority to provide appropriate 
remedies, than that. the Fajriiament of E^ngland could establish 
the ancillary remedies intended to be afforded by the new ma- 
chinery created by the statute of 43 Elizabeth. 

Of the applicability of a law; to the circumstances of a colony, 
its actual adoption is the highest evidence, however the adop- 
tion may have been effected. If it were necessary, there could 
be no difficulty in showing its applicability. But, of its appli- 
cability, and of its adoption, too, and of its establishment origi- 
nally, if not. adopted, the further history of Pennsylvania, and 
her most solemn legislation, will leave , no manner of doubt 
One signal modification there certainly was of the law of l^ng- 
l^nd, having an inHuence upon this derivation of law* Practi^ 
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calty, at leasts ther6 was always liberty of conscience in Penn- 
>sylvania, perfect liberty of conscience. There was no established 
church. There were no Statutes of uniformity. The Toleration 
Act was not passed for several years after the settlement of 
Pennsylvania, and if it had been, it would not have been appli- 
cable, for toleration cannpt be predicated of any portbn of a 
community where there is universal liberty of conscience. They 
all stand- upon their rights, and their rights are equal. No one 
tolerates another. . 

For the same reason, as has been said by Judge Baldwin 
^ and Chief Justice Gibson, there was no silch thing as a super- 
stitious use, in the sense in which that language is used in the 
law of England. All denominations being' equal in the eye of 
the law, every provision for them was a pious, and not a super- 
stitious use, and entitled to equal favour and protection. This 
.was a signal change of the application of the principles of the 
law of charitable uses, as established in iBdgland, especially 
before the Toleration Act, and truly mado for Pennsylvania a 
law of her oii^n, not by altering the law of charitable uses, but 
by establishing the taw of religious liberty, and thus giving an 
extended and at the same time permanent character to these 
principles, as applied to religious uses^ which in England, as 
will be seen, had fluctuated with the changes of religion. 

The only objection made by our opponents to the derivation 
from England is, that the Statute of 43d Elizabeth was not 
adopted in Pennsylvania.' The authority for this, is the report 
of the' Judges of the Supreme Court, made under the direction 
of the Legislature in the year 1808. Without pausing to en^ 
quire into the authority of such a report — entitled it must be 
acknowledged, in the particular instance, to all the respect due 
to the learning, experience, and^ high character of the eminent 
Judges who made it — let the fact be admitted. The machinery 
created by that Statute could not be adopted in Pennsylvania, 
where there was no Chancery, and no Chancellor to appoint 
Commissioners, to superintend their proceedings, and to revise 
their doings upon appeaL What then? Does it follow, that 
the law of charitable uses, as it was established in England 
l>efore that Statute, or as it stood after that Statute, was not 
adopted in Pennsylvania? The Judges of the Supreme Courts 
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in their report, have not said so, and did not mean to say so. 
Else, what is the meaning of the last sentence of that reportf 
^So also are all such conveyance void, tnade either to an indi- 
vidual, or to any number of persons associated^ but not incorpo- 
rated, if the said conveyances are for uses or purposes of a 
superstitious nature, and not calculated to promote objects oi 
charity or utUityJ^ How is this last clause of the report to be 
interpreted? The object, or end, being "charity or utility,** 
wilt sustain a conveyance to persons associated though not in«> 
corporated. This is the very opposite of the decision of this 
Honourable Court in the Baptist Society v. Hart's executors. 
If it be so, as there decided, that independently of the Statute 
43 Elizabeth, and without its aid, a devise or conveyance to 
associated individuals not incorporated, could not be sustained, 
and was void in Virginia, where that Statute i^as repealed by 
the general repeal of British Statutes, it follows unavoidably, 
that the aid of that Statute ipust be experienced in Pennsyl- 
vania, and that if the law of charity in England was enlarged 
by the operation, or construction, or influence, whatever it 
may be called, of the Statute, it was in the same enlarged state, 
adopted in Pennsylvania. Otherwise, error must be imputed 
to the report. Chief Justice Tilgbman, the first signer, a man 
of great learning and experience, distinguished for his caution 
and accuracy, it will be remembered, concurred in the judg- 
ment of the Court in Witman t). Lex (17 Serg. & R. 90) where 
it is decided that the whole law of England, including the 
principles adopted in Chancery, before or after the Statute of 
Elizabeth, is the law of Pennsylvania, excepting of course stat- 
utes made after the settlement of the colony. Thus, is that re- 
port interpreted by one of its learned authors, and by the whole 
Supreme Court of Pennsylvania. And the judgment in Zim- 
merman V. Anders is upon the same grounds precisely. It is 
not necessary to enquire what might be the efl^t in law of the 
express repeal of that Statute in any State. There has been 
no such repeal in Pennsylvania. The report, instead of estab- 
lishing what is contended for by the complainants) proves ex-^ 
actly the reverse. The old Swedes Church, and its burial 
ground, though not incorporated, were always under the pro- 
tection of the law of charitable uses. So was Christ Church. 
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So^as the Quaker school. And so has been every pious oi! 
charit&ble institution, since founded, attesting from the begin- 
ning the pious and civilized character of the inhabitants, and, 
in their progress, the increased ability to fulfil their duty. 

But this argument assumes,, that the law of charitable uses 
was enlarged by the Statute of 43 Elizabeth^ or under that 
Statute, or after that Statute, and that Chancery then, and not 
before> ** took cognizance," to use the words of Lord Lough- 
borough, "of informations . to establish charities." That Lord 
Loughborough meant to say that such charities as were after- 
wards established by information, were not good before the 
Statute, no one can suppose, for he say? distinctly, they made 
out with them as well as they could at law, which admits and 
assumes their valid and l^gal existence. It is altogether incon- 
sistent, too, with his argument in Moggridge v. Thackwell. 7 
Yes. jun*, 36, $9. Besides, it would be an absurdity in the law 
to suppose that still more indefinite charities were good, only 
requiring the interposition of thp royal authority under the sign- 
manual, but that these were bad^ though acktoowledged public 
benefit was the end and object of the one as much as of the 
othen / . 

When and how did this law of charitable uses come into 
the law of England? Judge Story supposes its rudiments to 
be derived from the Civil Law. 2 Com. on Equity, 389. So 
thought Lord Thurlow and Lord Eldon. If so, it was intro- 
duced Jnto England more thatt four centuries before the Statute 
43 Elizabeth, that is, in the year 1138. 1 Blackst. Com. 17, 18. 
The canon law was introduced soon after. 1 Blackst. Com. 82. 
The Civil Law, and the Law of England, in the utmost exten- 
sion the latter, had received . before the Statute of 19 Gea^2., 
are identically the same. It is evident therefore, that either the 
one was derived from the other, or that they were both derived 
from the same source, and it is quite immaterial which is the 
fact. Hpw did it come into the civil law?. Chancellor HolSf- 
man says with the conversion of Constantine, by which Chris- 
tianity became the religion of the State. This could not be 
later than the ^beginning of the fourth century, for the great 
Council of Nice, called together by Constantino upon the occa- 
sion of the Arian controversy, was held in the year 325, and 
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he took part in its iieliberatioiuL It came in with ChrotiaDitjr: 
Wherever Christianity went, the law of charity went with it. 
The gospel is itself a law of charity, in the most extended sense. 
It did not became a law of the State, until the conversion of 
Constantine. But it was always the law of every Christian 
individual^ and so oif every Christian society. The apostate 
Julian, whom Gibbon took so much Anti-christian pleasure in 
adorning, confessed it in a remarkable way. He ^complained/* 
says Gibbon, "that the Christians not only relieved their own 
poor, but the poor of the heathen." 2 Gibb. 355. Wright v. 
Methodist Church, 1 Hoffinan, 245. Christianity was taught 
at Rome by the Apostles. 

When and how did Christianity come into England, fcnr when- 
ever that was, the seed of the law of charity came with it, and 
.ripened,,and became fruitful, as it had done at^Rome, but with- 
out any deliberate apoitacy to heathenism, as far as appears. 
But here it seems necessary, in a legal discussion, to rest this 
great argummt, strong as the foundations of the world, upon 
the narro)0r, feeble basis of human authority. It can be done 
with more precision and certainty as to the law of England, 
than as. to the civil law. A part of the law of England ia the 
natural arid revealed will of God.— 1 Bl. Com., 42, 43. The 
scriptures of the Old and New Testament contain the revelation. 
This, we understand from Blackstone, js part <^ the ancient 
cotamon law of England.. We must bear it in mind when we 
come to speak of the common law of Pentisylvania derived from 
England.. 

When did this become a part of the law of England 7 We 
might answer the question, as well as that about the laii^.of 
charity, by asking another— when was it not a part? It is 
sufficient that it u part of the common law. Does any one 
believe that it became so by the statute of 48d Elizabeth ? The 
first dispensation was to one people. They might well deem 
themselveis, honoured above^ all the nationlsi of the earth, and* 
especially because to them were entrusted the oracles of truth. 
They did not seek to marke proselytes, though some proselytes 
there were, of two descriptions. Their religion was not com- 
municable to nations or people. In their dispersion, they have 
been scattered among all nations, but they are still a peopl^ by 
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themselves, and their religion serves to distii^ish them from 
all other people, so that now, after so many ages of dispei:sion^ 
the order of Providence r^niring, tl^ey could be brought to^ 
gether again, with certainty, without any miraculous creation 
df power. This is the continued miracle of their existence. It 
is needless ta add, that as a religion of the people, this never 
Cfune into England. Christianity is believed by some to have 
been introduced into Britain nearly as soon as at Rome, by the 
Apostles themselves, at all events, that the church was there 
eatablinhed before the end of the second century. It was trod- 
den down by the heathen invaders, except in the mountainous 
districts, where it is said to have continued without interrup* 
tion. Not pausing to examine the historical evidence of this 
statement, being of little consequence in the present enquiry, 
(though important in the history of the church,) no one doubts 
the introduction of Christianity into Saxon England by Angus- 
tin before the end of the sixth century. . It was then thoroughly 
esti^blished. Augustin was the first Arch-Bishop of Canterbury, 
A. D. 597, and from him there is a regular succession of Arch- 
Bishops of Canterbury down to the present time. 

England was therefore a Christian nation for ten centuries 
before the 43d Elizabeth, and without interruption. 

Alfred, styled the Teacher of his people, sent an embassy to 
the Christian churches in Syria. He published the command- 
ments. He accompanied hi& fether to Rome, A. D. 855. He 
translated the Psalms A. D. 880. 

At the Norman conquest, (A. D. 1066,) it was found thorough- 
ly established. William invaded England with the sanction of 
apap^l grant: and after he was seated on. the throne, his con- 
troversies with Gregory VIL, particularly about homage and 
Peter pence, show the religious state of the kingdom. In deter- 
mined will, and eminent abilities, William and Hildebrand were 
well matched. But in his own kingdom, Williatn prevailed, 
and Hildebrand's haughty spirit was 4>bliged to yield. The 
same point is equally established by the controversies between 
Willmm Rufns and Anselm, Arch-Bishop of Canterbury, a, pre- 
late whose memory seems entitled to great respect, as well as 
to sympathy for the wrongs he suffered, not only from his own 
sovereign, but also from the See of Rome^ 
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This ^9^8 five centuries before the statute at 43 Elizabeth. 
WicIiPs attempt to reform the church was ia 1356, more than 
two centuries before the statute. 

' Sufficient, however, would it be to say, that Christianity was 
found fully established at the accession of H. VIIL, almost a 
century before the statute, which no one can by any possibility 
question. 

The revealed law, then, was a part of the common law; fully 
incorporated into it, as early as the lime of Alfred, (the ninth 
century,) at the latest^ That revealed law, is a law of charity. 
Who can deny it 7 If it had, the virtue to produce the law of 
charity in the code of Imperial Rome, how could it fail to do so 
in England t Or, how can it be that in the latter it did not fill 
up its own proper measure as completely as in the former 1 
From the earliest period, the revealed law was a part of the 
common law of England, regarded in judgment. The note in 
Tothill, 126, cited by Judge Baldwin in Magill v. Brown, p. 54, 
is a striking instance of its acknowledgmei^t. '' The law of Grod 
speaks for him ; equity and good conscience speak for him ; and 
the l&w of the land speaketh not against him." The same is 
literally true of eviery gift to charity. Does any one deny that 
charity is a part of the Tevealed law? If he do not, he must 
' admit that gifts to the poor, or for the poor, in whatever form, 
are at all times under the protection of that law. If he do, let 
* him open the sacred books, wherever he will, and there he will 
find the law of charity, first given to the people of Israel, and 
then to the whole earth. 

To this divine light, we owe the beautiful creation of a pater- 
nal power in the State — ^a parens patrice. . It extends, says the 
learned counsel (Gen. Jones,) to. infants, females and charities, 
and, it must be added, to idiots and lunatics, and all the help- 
less, to watch over and guard them, in their persons and pro- 
perty, and take care that their helplessness shal) not be their 
destruction. In arranging charities in this class, the highest 
conceivable claim is conceded to them, and the surest basis of 
-legal support. For what would society be without such .a 
paternal power? Would it be a civilized and christian com- 
munity 1 Or would it not be a nation of savages, with ail the 
vices and cruelty belonging to that condition 7 To suppose this 
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parental power to belong only to a Crown, and that it can be 
exercised only by a Chancellor^, under Royal delegation, would 
be to x^ny it to all but monarchical governments, and deroga- 
tory, in the highest degree, to our Republican States. But 
this is a ^mistake. The parental power is not an attribute of 
any form of government — it is the attribute, the inseparable 
attribute of Christia,n society, the law of its nature, and all that 
depends upon the form of government, is the mode of adminis- 
tering it. With us, it resides in the State, and is exercised by 
such instrumentality as may be deemed most fit for the purpose. 
The law itself always exists, and is of perpetual obligation, and 
so are the rights and duties it acknowledges. If there be in- 
stances in which, from any^ cause, there is a failure of active 
aid, there is notie, theire can be none, in which it is lawful to 
wrong the ^elpless, or to despoil a charity, or in which the law 
will assist the. spoiler. So far^ at least, the law of the paternal 
power is ever ip force. For the present purpose, as will he 
seen, this is enough. The charity in question, is asking no aid. 
The trust is in course of execution by the trustees, under the ' 
sanction of the laws of Pennsylvania. It requires no aid (rom a 
Court of Chancery, nor from ai^y other court. What is asked, 
is against the charity — that it shall be destroyed, that the funcl 
shall be taken from the trust and from the trustees, and given 
to individuals, not objects of; the charity, for their own exclu- 
sive use. Such an attempt is contrary to the revealed law. It 
is contrary to the common law, which may not have been pro- 
vided wkh efficacious remediar process to help a good Work, 
but surely never assisted in its destruction. It is contrary to 
the first principles of civilized society, and inconsistent with 
acknowledged truth. i 

Does it belong to human laws to enforce the oBligation of 
charity, and compel its fulfilment by individuals? Certainly 
not. Where there is compulsion, there is no charily. The gift 
must be free, or it is not charity. And yet, it is a duty binding 
in conscience, of the highest nature, and universally acknow- 
ledged. But the question here is not about compulsory enforce- 
ment of the duty. It is whether human laws shall obstruct and 
prevent its performance, by prohibition, or by the refusal of 
protection. This, it must be repeated, is in direct contradiction 

19 
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to the vevealed law, to the coohqod law^ to the civil law, and 
the uniyersal acknowledgoient of the merit of sach gifts. Nay 
more, it is an ioierfereooe with the jyist liberty of conscieBee* 
depriving men of their freedom in a point which they deem to 
be of the last importance, which they cannot conscientiously 
neglect, and for which they are promised a blessing. And why 
shall a man not be permitted to give what .is his own, for a ccm* 
fessedly meritorious purpose? To be sure, the obligations of 
justice have a priority. His debts must first be paid, before he 
has any thing to give. But the demands of justice being com^ 
plied with, his debts all satisfied, what he has, b absolutdy his 
own, to do with as he pleases. No one has a right to comfdain 
of any disposition he may make of it If he should give dw 
whole to an individual, the least meritorious in the world, othars 
might think him unwise, but the gift would be good. The pro- 
perty passes lawfully from the owner, which is all that is requi- 
site. It passes equally, when he gives it to charity. It is no 
longer his, and no one else can claim a right to have what the 
absolute ovirner has thus disposed of. The law ot eharitablp 
yses, is a law for the protection of the property which has so 
passed, not gainst the owner, not against any one having a 
right, but against those who have no pretence of right, who 
would be mere wrongdoers. Why is it not within the law 
which says " Thou shalt not steal," or the Jaw which com- 
mands not to. covet any thing which is our neighbour's t The 
great principle of the law of charitable uses, the <^ conservative'' 
principle, as it is accurately termed by the Supreme Court of 
Pennsylvania, is this — Whiit . the owner has given to charity, 
shall go to charity. The doctrine of cy-pres, in the civil law, 
.and in the law of England, has this strong foundation. The 
statute 17 £. 2, (A. D. 1324,) de terris templariorum', -sli^ws 
how deeply rooted the doctrine was, at an early day, more than 
two centuries and an half before the statute of 43 Elizabeth. 
The institution of the Knights Templars was dissolved. They 
had territorial possessions in England, given to them for pmr- 
poses of ch?irity. What should be done with^ them 1 The sta- 
tute 17 E. 2, expressing the sentiment of all England, gave them 
to another institution, to apply them to the same or similar 
charity. ^ 
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Here, within our sight, are two establishments of female be- 
neroIence-^The Dorcas Society and anothei:^ — who minister to 
the wants of the pochr, from the c6ntribations of the charitable, 
by furnishing work to such as are able to do it> and by supply- 
ing food and raiment and shelter, to the destitute and helpless. 
Every one commends their pious ministration, as an acceptable 
service, and would cheer them on their way, as with the 
warmth of charity in their hearts, they encounter the severity 
of th^ weather, and face the piercing wind of the wide avenue 
at this ihdement season, to alleviate the^ sufierings of their 
tteedy fellow-creatures. Is it possible that the little stock en- 
trusted to them, is under no protection of law— ^that th0 hand 
of the ruffian m&Ly seize it ? Is there no parens patriae, no pa- 
rental power in the District, to guard it even from violence, 
and secure its application according to the design of the con- 
trt|>utors 1 And yet, nothing can be more indefinite or more 
uncertain, than to whom this mercy is to be extended. No one 
individual' can be said to have a rights The whole title is their 
poverty, the same description as in Mr. Girard's Will, to be 
made oi^t when they apply, to the satisfaction of those who 
take upon themselves the labour of distributing the alms of the 
charitable. 

A pious lady, it is stated, from her abundance, has lately 
given a lot of ground for the scite of an Episcopal Church. 
There is no congregation jret, and it may be uncertain when 
there will be. But of what consequence can it be to any one 
else, that there is uncertainty, or no present organized body, if 
the owner, whose it is to dispose of as seems good to berself, 
think fit, notwithstanding, so to appropriate her. own ? Is any one 
wronged, or can any one pretend alright to impeach the gift? 

The doctrine of charity is a peculiar doctrine of the law, 
highly favored — a great social atid moral doctrine — intimately 
connected with civilization. 

" These eleemosynary institutions, do not fill the place which 
would otherwise be occupied by the government, but that 
which Would otherwise remain vacant. * * They are donations 
to education ; donBLtions which any government must be dis- 
posed rather to encourage than to discountenance." Chief Jus- 
tice Marshall, rn the Dartmouth College <;ase. 4 Wheat 647. 
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The funds were contributed there, before there waa a char- 
ter, (631, 632, 634, 635,) but they were contributed for charity, 
and charity to whom 1 Doctor Wheelock and his associates 
could no more answeir this question, than Mr. Girard couldl 
They were for purposes of general charity or general educa- 
tion. To such purposes it is, therefore, that the renaurk of Chief 
Justice Marshall applies/ 

" Charities are so highly favoured in the law, that they have 
always received a. more liberal construction than other gifts." 2* 
Story on Equity, (2d ed.) 412, and the following pages. 

" Another principle equally well settled is, that if the bequest 
be for charity, it matters not how uncertain the persons or ob- 
jects may be ; or whether the persons who are to take are in 
esse or not ; or whethei: the legatee be a corporation capable in 
law of taking. or not; or whether the bequest can be carried 
into execution or not ; in all these, and the like cases, the court 
will sustain the legacy, and give it effect according to its own 
principles.'' 2 Story on Equity, 415, and authorities there cited. 
3 Peters, 484. 4 Wheat. App. 10. 7 Verm. 289. 

Such a bequest is not void for any uncertainty as to persons 
or objects to whom they will be applied. 2 Story, 422. Even 
if the particular mode fail, the charity will not be lost, 423 ; 
will be applied Cy^pres. 424, 5, 6. 

<' In our judgment, it would make no difference whether the 
Episcopal Church were a voluntary society or clothed with 
corporate powers ; for in equity as to objects which the law 
cannot but recognize as useful and meritorious, the same reason 
would exist for relief in the one case as-tbe other.'' Terrett v. 
Taylor, 9 Cranch, 45, 46. The language, "cannot but," imports 
a judicial duty, founded upon law. What law is it ? Not the 
statute of Elizabeth, but the " more general principles" men- 
tioned in Beatty v. Kurtz^ which will be referred ta presently* ; 

" So (injiinction will lie,) to prevent a v6luntary religious as- 
sociation from being disturbed in their burial ground." 2 Story, 
206. Beatty v. Kurtz. 2 Peters, 566, 584. 

" Beatty v. Kurtz, (2 Peters, 256,) did mot turn upon the bill 
of rights of Maryland, nor the statute of Elizabeth, relating to 
charitable uses, but rested apon more general principles, as is 
evident from what fell from the court in The town of Pawlet v. 
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Clark, (9 Cranch, 292,) which was a dedication to religious 
uses; yet the court said this was not a novel doctrine in the 
common law.** Thompson J. in Cincinnati v. White. 6 Peters, 
436, 437. 

What were these more general p^nciples, not depending 
upon the bill of rights of Maryland, nor the statute of Eliza- 
beth, but derived from an earlier and higher source, and of such 
universal application as to be the ground of* the judgment of 
this Court, in Town of Pawlet «. Clark, Beatty «• Kurtz, and 
Cincinnati v. White. They were the principles of the^ ** com- 
mon law,'' of the civil law, and above all, of the revealed law — 
the settled principles of the law of pious or charitable usesr. 

To the same effect, is a very powerful argument by Chancel- 
lor Williams, that there was a law before the Statute^ however 
the <j[uestion of Chancery jurisdiction might be. Burr's execu- 
tors V. Smith, 7 Verm. 290, and that Lord Eldon, in 2 Russ. 
407, disclosed an opinion that there was jurisdiction before the 
statute. In that opinion, he was supported by Lord Redesdale 
and Lord Lyndhurst. He is now supported also^ by Sugden,' 
Chancellor of Ireland, and is proved to be right by the records 
from the Record Commission. 

In accordance with these decisions, are the decisions in Mas- 
sachusetts, Vermont, Connecticut, New York, Ohio, Kentucky, 
New Jersey, North Carolina ; and then, to say nothing more at 
present of the state decisions in Pennsylvania, there is the very 
learned and profound opinion of Judge Baldwin, in Magill i;. 
Brown, in which the whole grounds- of the law are searched to 
their very foundations. 

Put all these decisions together. They are rendered judicial- 
ly and deliberately, and profess to exhibit the law of this Court, 
and it might almost be said pf all Courts. They concur in 
maintaining and establishing, that there is a Jaw, independently 
of the statute of Elizabeth — a law of pious or charitable uses: 
What is the law thus judicially declared and applied ? It must 
be the common law, or a law of paramount authority to the 
common law. 

There is no case in this court in which it has been denied, 
that such -was the common law. How, indeed, could any one 
desire to strip the common law of its just due, and thus to dis- 
19» 
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honour it, as was well said by, Sir Thomas Egerton and Sir Ed- 
ward Coke, in Porter's case ? There is no denial in the case of 
The Baptist Society v. Hart's e:(ecutors. The question there, 
was upon the jurisdiction of Chancery to give relief, in the ex- 
ercise of its ordinary equity power, which might be necessary, 
because relief was sought by the charity. The charity ,here, 
asks no relief, but only that it may hot be interfered with and 
destroyed. In the case of the Sailor's Snug Ha]:1i)0ur, 3 iPeters, 
137, Judge Johnson expressly affirms that the decision was 
limited to the^ question of jurisdiction. The courts in Mary- 
land have giveq the decision a much larger construction ; and 
follow it to the "whole length they understand it to gp— that is 
to say, that the law of charitable uses rests upon the statute of 
Elizabeth^ and does not exist wherfe that statute is not in force. 
Tlius interpreted, there would be very great. difficulty in recon* 
piling The Baptist Society v« Hart'^ executors, with the other 
oases decided in this court, which have juist been referred to. 

Even with the limited construction of it given by Judge 
Johnson, still it is respectfully submitted, that the right being 
recognised io the several eases before mentioned, there would 
be a right without a remedy. This court have said in the 
other cases quoted, th^t they will give relief and will sfhrd 
protection. 

But suppose tbo^e who have the right, to be in possession, 
nccording to law, will Chancery lend its aid to take, the proper- 
ty from them and destroy the charity* How does such a power 
result from the want of power to give relief and protection ? 
When Lord Loughborough suggested the 'doubt whether before 
the statute of Elizabeth, the Chancellor in the exercise of his 
ordinary jurisdiction in Equity, took cognizaface of informations 
by the Attorney General he. certainly did riot mean to be un- 
derstood that Chancery would set aside thexharitable use. On 
the contrary, he adds ** but they made oiit the case as well as 
they could at law," Chancery, we are to understandi not inter- 
fering: and he refers to Porter's case, upon a devise before the 
statute of Wills, and before thc^ statute of uses, and decided 
before that Statute. This is precisely the case here. The 
charity asks no aid from Chancery-^it needs no aid. It has no 
o^a^ion to call upon a court of law, and there make out its 
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case ** as well as it can.'^ How is it possible, then, that Lord 
Loughborough's doubt, if it were ever so well founded — could 
lead to the conclusion, that because Chancery can give no aid, 
therefore it will destroy 1 That is not his conclusion, nor is it a 
just and reasonable conclusion. Still less, is it compatible with 
the favour and indulgence lyiiversally admitted to be due to pious 
or charitable uses, and no where more strongly asserted than in 
the opinions of this court, to which reference has just been made. 
TIi^ ansv^er to the enquiry, then, is, that the Colonists of 
Pennsylvania brought with tiiem the law of. England — the. 
whole law, equity included, as it was at tiie time when Mr. 
Penn 'got his charter, which was more than four score years 
after the statute of 43 Elizabeth. They did not bring with 
them a Royal prerogative. Does it follow that they did not 
bring with them the: law ? They djd not bring with them a 
Ldrd Chancellor, nor a Court of Chancery. Yet they confess- 
edly brought with them the whole body of Equity as established 
in England.. Equity is part of the law of England. Equity 
is part of the law of Penpsy Wania. The only diflference is, that 
in the former, it is administered by distinct tribunals — in the 
latter, by the sam^. Those who believe that a Court of Equity 
is essential to a complete judiciary system, must of course agree 
that Equity is essential to a complete system of jurisprudence. 
They may suppose that it is best administered by peculiar tri- 
bunals, but they will admit that the tribunal can better be dis*- 
pensed with, than the p^nciples of equity themselves. When 
we speak of courts of law, or common law courts, we do not 
me$n that the whole law of England is administered by them. 
The vfhole law is administered by all the tribunals of the coun- 
try, and what we call the law of a court, is so because it is 
part of the law of England. Equity principles, have always 
been in force in Pennsylvania. . Equity treatises and equity 
decisions in Enghnd, have the like authority as common law 
treatises and decisions in her courts. When British reports 
since the 4th July,. 177d^ wer^ soQie years ago excluded by act 
of the Legislature, the exclusion extjsnded to both; and when 
the act was repealed, the. admission again was equally of both. 
The power of equity, tdo, is thie same in Pennsylvania as in 
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England. The law (technically «o called,) yieldd to it. The 
equitable right prevails. These are points settled in Pennsyl- 
▼ania^ and sanctioned by her Constitution. 

When therefore, we would enquire, what was the law brought 
from England by our ancestors, we necessarily enquire what 
was the equity of England. Whatever rights 'were there up- 
held» upon equitable grounds, were rights in Pennsylvania, no 
matter by what tribunal, or in what form of proceeding it was 
th^tt they were so upheld^' If they were respected and enforced 
in England, they were respected in Pennsylvania, ta the' same 
extent. 

The doctrines of equity, as to charitable tises, at the close of 
the seventeenth century, no one doubts to have protected all 
eharitable uses, as donations to '' fill a place which would other- 
wise be vacant,** — as " highly favored in the law," which being 
^ for charity, it matters not how uncertain the persons or ob- 
jects may be," ** as objects which the laws cannot but recog- 
nize as useful and meritorious," and as to which therefore it 
makes no difference in equity, whether it '^ were a voluntary 
society or dothed with corporate powers," us resting ^ upon 
more general principles," than the bill 6t rights of Maryland or 
the statute 48d Elizabeth, and '« not a novel doctrine in the 
common law." These are all quotations from Judges of this 
Court, and if such was the equity of EngWnd, and such its 
value and indispensable necessity in a civilized community, and 
that tooy not upon any peculiar opinions of the foriim, but upon 
the broadest grounds of general law, and christian duty, and 
christian inclination ; how could it be that an offset from the 
English slock had left it behind ? There would have been a 
vacuum, according to Chief Justice Marshall, which christian 
civilization abhors, as much as nature does. 

Chief Justice Gibson speaks of it, as part ot ** our own com- 
mon law," and so it is. 

We are in the actual possession and enjoyment in Pennsyl- 
vania of two great rights— unlimited liberty of conscience — 
Und the law of charitable uses. Practically, it will be seen, 
they always existed, and they, were of ri^t. How well they 
were understood, and how much they were valued, is piroved 
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by the fact, that the first care of the people of Pennsylvania^ 
when they acquired the power to do so, was to give them final 
security and establishment. The instant, that independence 
was declared, they were placed under the guaranty of the fun- 
damental law, among the rights reserved by the people. The 
convention assembled on the 15th July, n76, and finished their 
work on the 28th September following. . The second article of 
the bill of rights provides for liberty of conscience.^ «* That all 
men have a natural and unalienable right, to worship Almighty 
God according to the dictates, of their own consciences find un- 
derstanding." The 45th article of the frame of government is 
as follows: " And all religious societies or bodies df men, here- 
tofore united or incorporated for the advancement of. religion 
or learning, or for other pious and ctiaritable purposes, shall be 
encouraged and protected in the enjoyryient of the privil^es, 
imnaunities and estates, .which they were accustomed to enjoy, 
or could of right have enjoyed under the laws and former Con- 
at:itution of this State." - ... 

Let U9 pause at this.poiqt for a moment; The people of 
Pennsylvania were passing from ^ Colonial state, to indepen- 
dent sovereignty. They looked back upon the past, with a 
quick recollection of what they had cherished^ and what they 
had struggled for — and to the future, for its full enjoyment ^ 
and protection. Besides, then, the solemn assertion of a great 
principle, forever to remain inviolate, there is an assertion also 
of a fact Wliat is it? . That thc^retofore, throughout the his- 
tory of Pennsylvania, bodies of noen, united, that |s, associated, 
without charter, for the. advancement of religion or learnings or 
for other pious and charitable purposes, had been ''accustomed" 
to enjoy, privileges immunities and estates. So, had corporate 
bodies. It further says^. not merely that they shall be protect- 
ed, but that they shall be encQnraged^and places them above 
the power of ordinary legislation. No law could be passed 
to take away or abridge their rights. Here, then, is proof of 
actual possession of the law of charitaUe uses, in. its full scope. 
There is an acknowledgment, incontrovertible and conclusive, 
of the legal existence of charitable uses, in all time past. 

But in operative' power, this clause of the constitution is far 
superior to the Statute of Elizabeth* It is of higher authority, 
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9B a coostitational law, and not an act of ordinary legkilatiott, 
iUbject to be altered or repealed by a future Legiillature. It is 
a restraint opon the Legislature — the reservation of a right of 
the people, not to be entrusted to the powers of government — 
a positive, final and absolute establishment of a high and sacred 
principle, as part of the unchangeable code, exactly the 'same 
as in the Civile Law, in the Equity of England, and in all the 
decisions of this Court which have been referred to— an uni- 
versal principle, growing out of the duties and privileges of 
individuals, as well as the indispensable wants of society— 
the principle, namely, that the motive of the gift, and the pur- 
pose it is to be applied to, distinguish it from all other appro- 
priations of property; and entitle it to peculiar favour and pro- 
tection. The Statute 43d Elizabeth professes no stich intention, 
and in terms, neither declares nor makes nor enlarges nor alters 
the law. It only provides some new machinery, partly inquisi- 
torial, and partly judicial, in aid of existing jurisdictions, with 
an^ appeal to the Chancery. The only influence it could have 
upon the law was an indirect one, from its acknowledgment of 
charitable uses. Even in this respect, the Constitution is much 
stronger. 

In Beatty v. Kurtz, 2 Peters 583, this Court say^ "The bill 
of rights of Maryland giveii validity, &c. ^o ihi$ extent, at 
least, it recognizes the^ doctrines of the Statute of Elizabeth 6x 
Gharitabl0 uses." But the C(Hi8tituti(^ of Pennsylvania, as has 
been seen, recognizes the whole doctrines of the Statute of Eliza- 
beth, that is, the whole' doctrines as they have eitiisted since 
that Statute, whether derived from it or not. There is no ex- 
ception whatever. It embraces the who|e doctrine of the Stat- 
ute of Elizabeth, and, with the aid of the re8ervatk>n of religious 
freedom in the bill of rights, even tnore* There is no ehiirity 
in the Statute, nor no charity analogous to those in the Statute, 
^ not comprehended in the description of the Constitution. There 
is no charity recognized in any ancient Statute or decision, 
none that has ^ver beeii established in Chancery that is not 
embraced by it The learned Chief Justice of Pennsylvania, 
indeed, has expressed an opinion, npon very good grounds, that 
the Courts of that State would go further than the (Chancery 
of England, and establish such a charity as was refused to be 
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809. See Witmao t^ Lex, 17 Berg. & R. 98. 

Bat still further— bow are the words of the Constitution t^ 
be interpreted.? They are to be understood, according to n 
settled rule of construction, in their appropriate legal sens^ 
The Constitution says that bodies of men united for the advance* 
inent of religion or learning or ''for other pioiis and charitable 
purposies," shall be encouraged' and protected. The. advance* 
ment of religion and learning is a charitable use by the I«aw 
of Eaglandf and it is a pious use, by the civil law. What are 
the other ^'pious and charitable purposes?' They must be aH 
others^ for there js no exception or reservation. Whither ai^ 
ure to resort for the meaning of these words, to the law of Eng- 
land or to the Civil law, or shall we say they include all gifts 
of which the end and purpose is charity, in iti^ ordinary aoc^ 
tation? The answer will be the saoie.^ The law of Eoglandf 
and the Civil law, agree in de6ning a charitable use by its end 
or purpose, which is charity. . The article in the Constitution . 
is as comprehensive as either^ and has no other limitation than 
they have. Its scope is the same. It describes the charity 
only by its end or purpose, what Domat calls the ''work," 
without regard. to any other circumstaQce in the case. All 
other drcumstauces are immaterial. The charity, is what 
is to be encouraged and protected, and however insuiBcient 
the means may s^em to be, the Constitution supplies all defects. 
To give it support, to except it from all Statutes of Mortmain^ 
the Constitution is nK>re efficacioiis than the Statute of Eli^a* 
beth^ and as full, as if it had embodied in terms the whole 
quotation already made from S Story on Equity, 415. It is a 
c<»nplete Statute of charitable uses, to all intents and purpo- 
ses. The great principle it announces is, that what is given to 
charity^ shall be applied to charity-^that charity shall not fail. 
The whole Statute of charitable uses is adopted, and more. 

We are not to suppose that this part of the Constitution 
was made ignorantly, or without sufficient consideration. Such 
a supposition is inconsistent with the respect due to all Legis- 
lative acts, and especially to the framing of a fundamental law. 
But it claims no such indulgence. In the clause itself there is 
evidence of a full knowledge of the subject, and an accuracy, 
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as well as fulness in the language^ which cannot be surpassed. 
The truth undoubtedly is, that it was better understood at that 
time than at any time since, because it had long engaged men's 
feelings aiid thoughts, and been in some degree, matter of con- 
test and struggle. The first exercise of the newly acquired 
power of self goTemment, was employed in placing it upon a 
secure and unchangeable footing. When it had, thus been pat 
at rest, it remained at rest, until, after fifty years, it \^as sud* 
denly aroused by the decision of The Baptist Society v. Hart's 
Executors, and Pennsylvania was called upon to vindicate 
her title to a law never before questioned/ The monuments of 
its existence were to be seen in every direction, and of every 
age, from the Swedes church and burial ground in 1677, 
to the Wills Hospital in 1831. Most of our institutions, too, 
the best of them included, began in voluntary associations, and 
so subsisted Tor a longer or shorter time maintained by chari- 
table contributions. Such was the Philadelphia Library, of the 
early history of which sa interesting an account is given' by 
Doctor Franklin in his autobiography — the Pennsylvania Hos- 
pital, the Quaker school, and hundreds of others. * 

This law of charitable uses was known as a fact, a common 
public, unquestioned fact, like the air we breathe. And it was 
so known in our legislation. The Act of the 6ih April, 179J, 
is entitled '* An Act to confer on certain associations of citizens 
of this Commonwealth the powers and^ immunities of corpora- 
tions, or bodies politic in law." The enactment is as follows: 
" When any number of persons, citizens of this Commonwealth, 
ore associated, or niean to associate, for any literary, charitable, 
or for any religious purpose." Hero, it is plainly assumed, that 
there are such associationSf and that they are lawful, the law 
being assumed as a fact; Further, here is a description of 
the purposes for which they are associated.' These purposes, 
are arranged as in the Constitution of 1776, with what may 
seem to be redundant caution and detail, for reasons, which it 
would be ai^ticipating, to dwell upon now. Among them, we 
have the word " charitable" What is the meaning of the word ? 
The Act, like the Constitution,gives no definition, and ndakes 
no particular reference, but uses it as a word of established and 
known signification. Where, then, are we to^look for the mean- 
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ing of this important word 7 The answer is, to the general law 
of charitable uses, comprehending charity in its broadeiit dense. 

>Befo.re going back a little npon the history of Pennsykania, 
to elucidate still further her law, to show with how miich in- 
telligence it was m^de, especially to exhibit the reason of the 
anxious and almost superfluous caution fsxhibited in the Consti* 
tution and in the Act of 1791, just now alluded to, it is proper 
to remind the court of a leading fact, a key to many things, if' 
not to every thing, in the law of charitable uses. 

Every charitable use, is, correctly* speaking, a religious use« 
Charity, is religion in action — the fruit'of religion--^a duty en- 
joined by religion, and an inclination cultivated by religion. 
From the same source, however, there flow two streams, which 
may be distinguished. The one^ for the services of religion, the 
other for all other kinds of charity. This distinction is to be 
traced in the civil law, as it is in the law of England, being a 
further proof of the identity of the$e two systems. '^ Legacies 
to pious uses are those legacies that are destined to some work 
of charity, whether they relate to spiritucd or temporal con- 
cerns." Dompit, book 4, ^ 7, And certainly charity, that is, 
helping the poor in ,any way» in their necessities, is a pious use 
of property, a religious use, and a commanded duty of religion. 

''Pure religion and undefiled before God aild the Father is 
this; to visit the fatherless and the widow in their aflliction, 
and to keep himself unspotted frpm the world." f' Sell all that 
thou ha3t and distribute unto the pqor*'^ 

Now the fact referred to, is this — that all the controversies 
in England, and all the difiiculties in Pelinsylvania, hav^ been 
aboiit uses in the more restricted sense religious. About other 
charities, there has never been any controversy at all. All Chris- 
' tian sects slnd denominations, however they may have difiered 
oh questions of doctrine or discipline, have concurred in acknow- 
ledging the law of charity. In this respect, here and in Eng- 
land, they have been of one mind. When a gift was to be ap- 
plied to the propagation of any particular system of dogmatic 
theology, or to the support and extension of any particular plan 
of church government, then, and then only it was, that they 
divided, according to their respective views, rising, in some 
instances, to fierce denunciations of heresy, schism and super- 

20 
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BtkioQ. To feed the hungiy, to clothe the naked, to provide for 
the instructioD of the ignorant poor, s^nd the like — in every staj^ 
of religious dispute, these have been, admitted by all to be a 
meritorious and acceptable service. This stream has never 
been ruffled by human passion, at least intentionally, even when 
the other was agitated to its lowest depths. 

John Wiclif began his work, as already stated, in the middle 
of the fourteenth century. He yras a young man, n6t more 
than thirty-two years of age, distinguished at Oxford for hk 
learning and eloquence. So powerfully did he impress his opi- 
nions in England^ that some have asserted that they were adopt- 
ed by more than half the people. If he had lived a little longer, 
he would probably have received the crown of martyrdom.' He 
died o^ palsy, in the time of divine service, in his parish. His 
followers suffered persecution, and many of them. perished. at 
the stake, making; it is saidran almost uninterrupted succession 
of martyrs to their faith, down to the time of the accession ct 
H. yiil. Thus, the gro^nd was prepared, and tlius, perhaps, 
it was, that the reformation when it came, made such rapid 
progress in England. It i9 due, in justice, to that great events 
to trace its connection with the wprk of Widif, (styled the 
morning star of the refbrmation,) and the continued influence of 
his opinions, because it is thus relieved from the reproach some 
have sought to cast upon it, of being the offspring of vicious 
human passions. The origin, was in a pure desire to rrform 
the Church, and free it froin corruptions, for which thoughtful 
and pious people had been labouring and sacrificing their lives 
for more than a century and an half. 

The separation from Rome was finished by the King's divorce, 
in 1534. The bull of Paul 3d, which conclusively .settled the 
matter, was in 1538, but the authority of the Pope had been ' 
renounced by statute 25 H. 8, c. 20. The King's supremacy 
was then finally established. This was the time of universal, 
indulgence to rapacity. The monasteries were dissolved. The 
estates of the Church were seized upon, and given to favourites, 
whOs became founders of wealthy families, of which one instance 
is especially signalised by Mr. Burke, in his '' Letter to a noble 
Lord," where he has embalmed with his fragrant rhetoric the 
"low, fat, Bedford level." It may be true, as is alleged, that 
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the religious houses had got into their hands too large a portion 
of the lands of the kingdom. Whether the^e was any public 
gain, in taking from them, their estates to aggrandize individuals^ 
and families, is a different question, Especially when we consider 
that it m?iy have contributed to create that extraordinary con- 
trast of wealth and poverty which is' so marked a feature in the 
present condition of England. Be that a» it may, Henry's 
financial condition was ^ot^ improved. ' He established the 
Court of Augmentations, which in looking for what belonged 
to the King, or might be taken by him, had occasion to examine 
what belonged to charity. 

Amidst all this din of strife about religion, the voice of chari- 
ty to the poor, and for the advancement of learning, was not 
suppressed, nor its claims discountenanced; Thomas Cromwell, 
Lord Vicegerent, gave various directions to the clergy, among 
which we find that iiiohrresidents, on preferments worth twenty 
pounds, were to give one fortieth of their stipend to the poor of 
the parish-^incumbents of one hundred pounds a year, were to . 
keep a scholar at the University, and so on for every hundred 
pounds. 

' In the dissolution of the monasteries^ besides the members 
ejected, the poor who had been fed by them were left destitute^ 
In the time of Edward 6th, about 1553, establishments were 
formed for relief of the poor, which continue to the present day; 
One of them, Christ's' Hospitl»l, was .assigned, like Mr. Girard's 
charity; to the education of Orphans, In 1572, in the time of 
Elizabeth, a general provisico)' was made. for the relief $md sup- 
port of 'the poor. And fiqally, we have the poo;* law, 43 Eliza- 
beth, c. 2, made necessary according to Blackst. (1 Com. 360,) 
by what had Occurred in the previous reigns. The Universi- 
ties were incorporated in 1571. ; 

The end of the great struggle was — to establish the King's 
supremacy — to est^blisb the Church of England, her doctrihe» 
and ritual. The Roman Catholic religion thus became a super- 
stition. 'Before the reformation all but the Roman Catholic 
were superstitious. The followers of Wiclif had been pun-, 
ished with death, as heretics, becauisis they thought it required 
16 be reformed. And yet, iti the progress of the conflict, as late 
as the 31st H« YIII. c. 4., the six articles were established, con- 
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which now distinguish, it from the Church of England, under 
cruel penalties, for some of death, and. for others "of perpetual 
imprisonment. Nothing seemed at that time to separate the 
two Churches, but the question of supremacy. This was the 
very crisis of the reformation. For a moment, it would seem 
to have been doubtful, whether it w6uld go forward or^go baclu 
It went forward ; and finally^ the six articles ceased to be the 
doctrine of the Church of England, and became superstitious. 

During this conflict, the statute of 28 H. YIIL, was passed. 
That statute was only against superstitious uses, meaning ex- 
actly uses for a false religion. What uses were superstitious ? 
AH but the religion of the established church, whose doctrines, 
as has been seen, underwent greaA changes. What those doc- 
trines were at the date of this statute, it is not necessary to en- 
quire. Eight years afterwards, they were the six articles, 
which reprobated every distinctive doctrine now held by the 
Church of England. These articles w.ere afterwards discarded. 
With the brief interval of the reign of Mary, the reformati<»i 
was completed, in many if not most ix)ints as Wiclif had pro^ 
jected it, and the Chcgrchef E|ngland placed upon the founda- 
tions where she has since stood. 

The' result of this very brief inference to the history of Eng- 
land, is that the disputes were about religion, and what may be 
called religious or spiritual ,uses-^-or more accurately, supersti- 
tious uses. Every religion as beffore remarked; not the religion 
of the established church — where there is an establishment — ia 
a superstition, except so far as it is allowed by statute. ^ 

But these disputes never touched other charitaUe uses. They, 
were not superstitious-^^they. could not be superstitious — ^they 
were not at any period, nor in any case, ever deemed to be 
superstitious. They stood upon their ancient fdundationi. The 
supremacy of the Pope, or the supremacy of the King, did not 
alter their character, nor lessen their estimation. The doctrines 
of the Church of Rome, and the doctrines of the Church of 
England, equally acknowledged their merit and their claim to' 
support, and whether one prevailed or the other, the law of 
both as to such charitable uses, would be the same. They stood 
aft^r the reformation, as they stood before the reformation* not 
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alfected in taw by the shocks of the mighty conflicts By the 
destruction o^ the monasteries, and the seizure of property de- 
"f^ted to the purposes of religion, many persons were reduced to 
poverty, and the poor suffered by the loss of the provision they 
had. been accustomed to receive from the religious houses. But 
this was the consequence of the war about religion. It was inci- 
dental only, and did not alter the la,w of charitable uses. There 
was a new law as to religious uses, but as to other charitable 
t»es> the old law Remained. How could it be otherwise ? AH 
acknowledged the revealed law, which is a law of fchartty. 

Of the twenty-one chairities enumerated in the preamble of ' 
the statute 43 EKzabeth, there is but one that is for a religious 
use, a6d that is only for the repair of churches. Jud^ Betld'^ 
win has C<dteeted frotoi statutes and decisions, before the statute 
of Etizabetfa, forty-six, (including those enumerated in that 
slatU'te,) of which, nine are for religious uses, and thirty-seven 
for other charitable usesi M agjll v. Brown, 55, 56,. 57, in note: 
All these existed, under the authority of li^w, before the statute 
was made.' There was no new law. It was the old* law, un- 
changed. . How could it be otherwise ? All, as just stated, 
acknowledged the revealed law, which is a law of charity. But 
the great stormr which had passed over the kingdom was ended* 
after lasting almost a century. Though its fury had not been 
directed against charitable use's, yet they had felt the effects of 
the convulsion. The statute of 43 Elizabeth was to seltrch for 
them in the wreck, and as far as posisible, recover and slave 
them. A similar inquisition as to religious uses, that is, as to 
property devoted to the church, was not expedient, to say the 
least of it,, for it would have necessarily opened enquiries about 
the tenures of those who had got possession of property of the 
church) and caused a new and perhaps , mischievous agitation. 
A> title originating "in wrong, especially in public wrong, how- 
ever manifest and flagrant the original wrong may be, may yet 
become part of the status of a nation, and so connected' with 
the public tranquillity and order, as that it cannot be safely dis- 
turbed; The enquiry is expressly prohibited by a proviso in 
the statute, of the most studiously comprehensive character— 
'> lands, &e., assured, conveyed, granted, or come unto, the 
Queen's Majesty, to; the laite king Henry VIIL, king Edward 
20* 
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YI., pr queen Mary, by^act of parliamenty surrendery exchaDge, 
relinqi^shmenty escheat, attainder, conveyance, or o^AeruTue." 
These were the lands of the church and religious houses. With- 
out venturing to express any opinion, or offer any suggestion as 
to the right or the wrong of what had been done, the clear fact 
is, that this famous statute, gives no extraordinary powers, and 
np new machinery in aid of religious uses, but it does give both 
in aid of other charitable uses. The former, it leaves to their 
accustomed jurisdiction. As to the latt^, it is ancillary to the 
common law. It leaves both, as to right, upon their ancient 
footing. There is no statute or decision to the contrary. In- 
deed, as to religious uses, no argument in their favour, no an- 
alogy, <:an be derived from the statute. If they had not a posi- 
tion before,, defined. and established by law, they could never 
have gained one from the language of this statute; \ The whole 
doctrine of equity, therefore, as to religious uses, must be 
founded upon the ancient law, and so is it, as to other chari- 
table uses. 

Both descriptions of charity thus rest upon the ancient com- 
mon law, and, it. may be added, mor^. The canon law id part 
. c^ the law of England. All canons, constitutions and synodals 
provincial are continued by 25 H. YIIL c. 19, and 2 Elizabeth, 
c. 1., until reviewed, which ha:^ never been done. They are, 
therefore, still in force. , . . 

The question of jurisdiction, would in truth be a great ques- 
tion of conscience, upon which one would think there could be. 
no difference of opinion. He who has given to charity^ as al- 
ready intimated, has finally.parted with his own, according- to 
ihe dictates of his own conscience. Shall any one else be al- 
lowed to seize upon it ? He can have no right. If he claim 
from or undetr the donor, he claims against his will. ' This was 
and is a most serious question in England. The answer has 
been, the whole law of charity shall befulflleft^ Hence, the 
doctrine of cy-pres, the same in principle .as in the civil law, 
but extended it may be to some cases, from th6 peculiar. nature 
of the establishment; which, are not so obviously within the 
principle, and which in Pennsylvania cannot exist. Hence, the 
law of England is, and as far as can > be traced, always has 
been, that every charity shall' be fulfilled, except as excepted 



235 

l^ the 19 Geo* 2. Morrice u The Bishop of Durham, is no et- 
ception.- AH that was there decided was, that the legacy was 
not a charitable legacy. Thus «very man's conscience was 
made easy by the assurance that Ivhat he gave to charity should 
^ to charity. 

In Pennsylvania, the distinction which has been adverted to 
could not have arisen. There was no establishment of religion 
by law of the Province. There was universal liberty of con- 
science. As a. matter of fact, property was held for religious 
uses. J ' ^ 

The Swedes h^d their Lutheran chur<^h and burial. ground^ 
the Quakers/ theif places of worship and burial — the Presby* 
terians as early as 1704, if not sooner — the Roman Catholics 
not later than 1733. The Jews, too, were not hindered in 
their own devotbn. They have long had one, and now have 
two synagogues in. the City of Philadelphia. By the law of 
^England* before the Statute of tolerattoti, thc^se were all stiper- 
•stitious. , After that Statute, two of them continued to be so. 
Yet) the people were of every religious denomination,.and lived 
together in peace, acknowledging the right of every one to 
worship according to the dictates of his own conscience, and 
to be protected and secured in the enjoyment of his right 
What they desired was, that the property held for these re- 
ligions uses should be placed under the protection of law. 
They* passed Acts of Assembly for the purpose. The Crown 
refused its assent. Finally, however, they pbtained the. Act 
of 1730, a limited Act, which for want of a full understanding 
''x>f its history has proved a stumbling block to enquirers. Now, 
that by the researches of my colleague, its whole history has 
been eikibited, (which it is quite superflOous to repeieit) it ap- 
pears that it was not what our ancestors desired and sought 
for, but it was all they could get. It is confined to "retigiousi 
societies professing the Protestant religion." In 1733-4 Gov- 
ernor Gordon informied the Council that a Roman Cathdic 
€hapel was erected in Walnut Street^ where mass was openly 
cdebr^ted, contrary to the. laws of England. Nothing was 
done. The chapel continued until quite recently, when it was 
replaced by a new and better building. 
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What WM, needed and sought for^ war proteetion to property 
of religious socieiiiSt as extensiye as the religioas freedom, they 
actually enjoyed, and which they believed to be secured t0 
them by, the charter of priyileges and the law, respecting lili^^ 
ty of conscience. This ,was what was denied, and Gorempr 
Gordon would have, withheld. 

But for other charitable, uie$jf as distinguished from religions 
uses, they needed no assent of the Crown« That, was the law 
of England, the Common Law of England, wbidh to Statute 
had altered or taken away. It was their birth right wbieb 
they brought with them. Such uses stood upon the same foot- 
ing here as in England, where they had oerer been cpiestionedt 
eyen in thefiercest rage of religious controversy. 

Such was the stat^ of things, when the revolution relieved 
Pennsylvania from the submission of her laws to the Crown^ 
and enabled her to legislate for herself. The reocrfleetion of 
the struggle was still fresh — ^men were living who had taken 
part in it — and they seized upon the occasion, at once, to place 
the sanction of Constitutional enactment upon what had al- 
ways in fact existed. The fortymix,th article recognized the 
whole doctrine of charitable uses. It extended the. compre- 
hension of religums uses. And it did so, not by making a law 
only, but by relation to the beginning of the Province, decia* 
ring in efl^t what had always been the law. From that time, 
therefore, there is the highest authority, altogether incontro- 
vertible, for all charitable uses, and for religious uses, without 
discrimination or modificatibn. So that from the period just 
mentbned, there never could be a question what the law(tf ' 
Pennsylvania was, and irom the beginning had been. What* 
ever tlie law of charitable uses could effect in Englaiid, it did 
effect in Pennsylvania, substituting, however, as to religious 
uses, for' an established Church and the Statutes of conformity, 
universal religious freedom. Under this Constitution, Mn 
Girard came into Pennsylvania. 

That the resistance, at any period of our history, was to re-* 
ligious uses, only, is evidenced by an historical fact, which has 
appeared in t|ie case. The Swedes Church and Christ Church, 
and -other Churches did not obtain. charters until the year, 
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1765. The school house in Fourth street, got a charter as 
early as 1700.^ The same thing is. evidenced also by the Act 
of 1730, which speaks only of "r^tgioiw societies." 

What then did the law of charitable uses e£fect in England^ 
going only upon conceded 'ground? ' 

1. At Common Li|.w such uses are good, and will be enforced 
as far as Conimon Law iTemedies will go. ' Porter's case. 1 
Rep., 22. (34 & 35 Elizabeth.) Martiodale v. Martin Croke; 
El, 288. (34& 35 Elizabeth.) The same case is repo|*ted 
more fully, by the name of Gibbons v. Maltyard and Martin, 
Poph., 6, from which it appears that the land was tecbvere^ in 
ejectment by the heir of the Executor of the devisor for the 
purpose of executing the trust. In this case, too, there is a 
very clear statement of the distinction between religious uses, 
and otheip charitable uses, showing that there. had been no diffi- 
culty aboiit thie latter, and no change of the law. **It was after 
often argument agreed by all the Court that the first exception 
"♦ras to no purpose, for they conceived that tliis Statute (33 H. 
Yin) was to be taken to extend only to- the use^ which tend to 
superstition, as might be collected afi well by the words of it 
in the very body of the Act at the beginning, as by the time 
in which it was made, /or at this time they began to have re- 
spect to the tniin of the authority of the Pope, and to the disso- 
lution of the Abbeys, . Chantries and the like.*^ ' 

2. That there is no power at Common Law, to take the es- 
tate from trustees who do Execute the trust. This is a necessary 
conclusion from the former ^position, and the cases juist cited* 
If they no not execute the trust, there may not be a perfect 
remedy at Common Law, but from respect .to the nature of the 
uses, all the Common law remedies that are practicable will be . 
applied. 

3. That corporations are capable of taking for charitable 
uses, though otherwise, liable to Statutes of , Mortmain, the cha* 
ritable use saving from their operation* In Griffith Flood's 
case. Hob., 136, a devise to a corporation prohibited by statute 
of Mortmain^ was yet good as a limitation or appointment to a 
charitable use, whether made before or after the statute 43 
Elizabeth. So in CoUisom's case. Hob. 136. So too in Penh- 



238 

syivania^ charitable uses are sa^ed from the statutes of Mortr 
main. Report of the Judges, 3 Bin. 926. '^ The statutes of 
Mortmain have been extended to this state, only so far as they 
prohibit dedications of property to superstitious usesr and grants 
to corporations ivithout statutory license." Gibson, C. J., 
Methodist Church v. Remington, 1 Watts, 224. 

And this respect for charitable appropriations, is not peculiar 
to England and to Pennsylvania, but seems to bje every < where 
acknowledged, as if it were an universaf law, to be presumed 
unless the contrary appear. Without referring again to the 
several opinions of this Court, there is another kind of authori- 
ty to the same effect. Congreto by an act of the 5th Februa- 
ry, 1829, after the decision of this Court in the Baptist Society 
V. Hart's executors, released a lien of the United States upon 
certain lands ill Anne Arundel county in the State of Mary- 
land, to the trustee^ of Mount Zion meeting house in that coun- 
ty and state, to the said trustees and (heir successors in cffice, , 
in perpetuity f for the benefit of the religious society owning said 
meetihg house.** 

And what is to be said of the Smithsonran legacy, a legacy 
of large amount, bequeathed to the United States, for genersd 
purposes of education, and recovered by the United States from 
the Executors by a decree in Chancery ? How it is to be car- 
ried into effect is hot now the question. It has been adjudica- 
ted to the United States, and the United States have received 
it; as trustees for a charitable use of the most indefinite descrip- 
tion, of the same kind, be it remarked, as the bequest of Mr. 
Girard to the city of Philadelphia. Surely no one will suggest 
a thing so dishonourable and degrading, as tl^at the U. States 
are to keep the money and repudiate the trust. By what law, 
then, is it, that such a legacy was recovered, and by what law 
are its conscientious duties defiped? 'The United States may 
not be' amenable to compulsory process of law, bilt in foro c6n- 
scientisB, their obligations are the same as of an individual, 
and they have no more moral power to violate a trust they have 
undertaken. What is the law of that charitable use ? 

4. That before ^he statute of Elizabeth, Chancery had jurii^ 
diction, in the exercise of its general equity powers^'over chari« 



239 

ties not more indefinite than' the firesent one, w where there 
was a trustee. 

5. That whether they had or not» the law of the 48 Eliza- 
beth, \or the law that has grown out of it, or under it, is, and 
always has been the law of Pennsylvania : and thbt the Courts 
of Pennsylvania haire power, i^ the lal^age of the Constita- 
tion of 1776, ** to encourU^ and protect all pioHs and charita* 
fale uses.*' . 

One word more on this point^'not only because it is conclusive 
m kseliv but because it is due to^the respect in which the Con- 
stitutional legislation of a State odght always to be held. In. 
the case of The Society for propa^ting the Gospel v. The Town 
of Pawlett, 4 Peters, 502, the learhed Judge who delivered the 
opinion of the Court, (Story, J.) speaking of the Society for 
propagating the Grospel, says, ''This is a plain recognition by 
the Crown, of the Existence o^ the corporation, and of its capa-* 
city to take. - It would confer the power to take the Jands, even 
if it had not previously existed." The recognition there, was 
only that in the Royal charter to the town of Pawletti the So», 
oiety was named as one of the grantees. The power to gtBOt 
diarters, and to give capacity, in Pennsylvania, is- in the Legish 
lature. The two Acts of the Legislature, of the 24th March, 
1S32, and 4th April, 1^32; are a plain and full recognition of 
the existence of the corporation of the City of Philadelphia, of 
its papaoity to take and to hold under the Will, anci of its capa- 
city U> ei^ecute the trusts. Why, then, would it not ''cosrfer 
the power; eveii if it had not previously existed?" Why is it 
not what Chief Jostice Gibson calls . a ^ Stattftory License?" 
The recognition by the Crown, derives its effect only from the 
&ct that the Ci'own had the power to charter. The power of 
the Legislature to grant a charter, and give capacity, is as full 
as the power of the Crown was in the instance referred to. The 
recognition by the' one musft b^ at le^st as efficacious as the 
other. 

Upon this glxmnd alone, independently of all ^others, he re^ 
speetfully submitted that the case of the respondents wjis be* 
yond controversy, if it was to be decided by the law of Penn- 
sylvania. I 
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There Temain two objectKHis. 

1. The exclusion clause in the Will. 

2. The alleged want of capacity of the City to take and exe- 
cute the trust. 

1. The scruple implied in this objectton» if sincerely enter- 
tained, is entitled to great respect . The Constitution and laws 
of Pennsylvania respect it accordingly. No man can be com- 
pelled to yield it, nor forced into any association or relation, 
which he deems to be either superstitious or irreligious. The 
single reference he has to make is to hi»^own conscience, or if 
he decline that, to his own will, and there all inquiry termi- 
nates. But it is equally true, that he has no right to judge or 
to decide for, or impose it upon, others The liberty is equal to 
all, and while the community disclaims all authority for itself, 
it denies, of course, to individuals the right of control over each 
other. If a legacy were bequeathed to a man, or a trust de- 
volved upon him, which his conscience told him he ought not to 
accept, he would be bound to decline it. In declining an ad- 
vantage to himself, he would manifests his sincerity, so that no 
one Vi^ould doubt it. But if another should accept the le^cy 
GMT trust, he would have no right to question that others freedom 
of judgment: And if in so doing, he should seek to get an ad- 
vantage to himself, il is quite clear that his own sincerity would 
unavoidably be exposed to veVy grave suspicion. 

This scruple, it must be remarked, as an objection, is of very 
recent origin. The late Bidhop White, il is true, did soon aflter 
the probate of the Will, entertain and express the opinion, that 
-an institution upon the plan projected by Mr. Girard, especial- 
ly in the particular now in question, would not be a public 
benefit. Considering his purity of character, his great abilities 
and learning, and his exemplary walk through a long life, con- 
sidering, too, his experience, the soundness ;of his judgment, and 
the almost filial reverence every where felt towards him, no one 
had the power to make so strong an impression upon the public 
mind. That opinion, upon a better understanding of the bear- 
ing and interpretation of the Will, he afterwards modified, if he 
did not entirely give up. But (his ^xceflent main, in giving his 
advice, lyhich his patriarchal character authorized him to o£fer, 
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expressed ik^ opinion that the clause under consideration made 
tb^ devise ittegal. Nor did any one else. The complainants 
themselves, and their learaed counsd, had ho such thought as 
that this was a poini in their case. In their pleadings^ it is no* 
w&oro mentioned. At the hearing in the Circuit Court, in 
Aprily 1841, almost ten years after the probate of the Will, it 
was Aktntly hinted at, for the first time, in the brief con versation 
at the bar. Now, all other grounds failing, it is the last resort, 
and the prominent point in the complainants' case. Promineht, 
assuredly it ought to be, if it be any point at all; and it ik 
wholly inconceivable how such a point, of so great'' magnitude 
ttd interest as this is at last insisted^ to- be, should ^olong have 
reaped the penetrating investigdtions of learned counsel, and 
been hid behind the comparatively insignificant matters in the 
btU, so as td leave a doubt whether it could ever have struggled 
forward at all, if they bad nOt been swept oi^t of the case. Pre- 
senting itself^ as iti does at length, as an auxiliary in an eflbrt' 
to obtain some millions of dollars, at the expense of a trust for 
the education of the poor, the purpose, in its nature ,worldly and 
selfish, unavoidably brings the motive into conflict whh the 
argument, and deprives the latter of all claim to favour. It is 
not like the disinterested advice of the venerable Bishop White, 
nor the Conscientious decision of one who rejects what is for his 
own advantage, because he thinks it not right. The complain- 
ants seek to destroy the^harity altogether, and to appropriate 
the money entirely to their own use, discharged from all trust 

To maintain this objection, two things are indispensably^ 
necessary to be established by th^ complainants^ ^ 

i. That the clause in the Will makes the u^e a superstitious 
use, or somehow so obnoxious, as to render all the rest void. 

2. That, being thus ppisonous and destructive, it is so insepa- 
rably attached to the trust, that they can never be separated. 

Upon these points, happily, the address is to-be to the legal 

judgment of the Court, which is one, and not to their sentiments 

and opinions upon matters'which can never come into judgment, 

as to which they may be very various. It is a question of the 

construction of that part 6f the Will, and its bearing in law. 

This Coi^rt is in no case bound, nor, let it be respectfiilly 8^:j|d, 

at liberty, to pronounce upon theological questions^ which is 

21 
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right and which is vnrong. The Constitution of the U. States 
forbids it. Am* Art. 1. Th^ Constitution of Pennsylvania for- 
bids it, by expressly reserving to every individual the right to 
•judge for himself. The Courts in England find all such ques- 
tions settled by statute. They simply refer to the statutes, for 
the grounds of their judgment. In Richard Baxter's case, 1 
Equ« Ca. ab., 06, the single question was whether he conformed. 
Conformed to what ? Mr. Baxter, a learned man, of extraordi- 
nary activity and industry, had taken a leading part in the 
Savoy conference, (A. D. 1^61.) His desire was to bring about 
a reconciliation ,by mutual concessions, so that all might be . 
comprehended in the Church. Failing in this« he fell over to 
the non-conformists. At the time of the decision just referred 
to, he stood upon the same footing as the sixty ejected ministers 
for whom the legacy was given — they were all nonconformists. 
If so, the use was a superstitious one, and not good. The ques- 
tion, therefore, was simply of conformity, to what? To the 
statute of uniformity, which established the religion of the 
Kingdom. From the beginning of the reformation, it was in 
some way established by public authority, the supremacy of 
the King being settled by statute, and the Church's indepen- 
dence of Rome, as has been already shown. There was the 
King'^ Primer^ the Institution ofa Christian man, and finaDy, 
the Book of Common Prayer, established by the statute of uni- 
formity. Whatever changes were afterwards made, or indulf- 
gehces given, were by statute* The question, therefore, at any 
given period, was, vvhat is the statute law, neither more nor 
less. The test, was the statute, and conformity or non-con- 
formity, niade the difference between a religious use, and a 
superstitious use, except so far as indulgence was granted by 
statute. 

Adverting now to the distinction, already suggested, between 
religious uses, and other charitable uses, it will be perceived at 
once, that this test applies only to the former, and h«ts no appli* 
cation to the latter. But even as to religious uses, how can it 
be applied ia Pennsylvania, where there is no established 
church, no established religion, and no sjtatutory provision, ex- 
cept what is contained in the Constitution, proclaiming univer- 
sal freedom of conscience ? There can be no superstitious Use, 
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for there is no religion established by kw, from which; it is a 
superstition lo depart. 

Charitable uses — as distinguished from religious uses,— canr 
not be superstitious, even by the law of England. They are 
"pious" uses, and as such have always been maintained. There 
is no case to the Contrary in all the books.. Nor is it any ob- 
jection to them that they embrace^ persons professing a religion 
which is superstitious, if it be to supply the wants of the pocr. 
The case of the Jew boys is in point. Charity embraces all 
n^ankind, as it did when Julian complained that the Christians 
relieved the p6or of the heathen as well as their own. The 
argument applies a fortiori in Pennsylvania, 

The present is a charitable use, not, in the sense now under- 
stood, a religious use. No question of superstition can arise 
upon it. No question of religion can be raised upon it. This 
distinction is founded in the common law— it is founded in the 
statute of Elizabeth — and in the Constitution of 1776, and the 
Act of 1791. It is in harmony with our habits, usa:ges, laws 
and judicial decisions, and is the plain dictate of reason and 
religion. • : 

A donation for advancing learning is a charity. A donation 
for the use of the poor is charity. In such charities, the ques- 
tion of religion does not arise. It is forced in here, not for the 
purpose of promoting, but of obstructing, the charitable pur- 
pose. Though it be certain that religious bitterness is not now 
indulged in the manner and to the extent that it was during the 
stormy period of the reforniation — though the fires are not 
lighted for its victims — though it be quite clear that laws can- 
not be passed, nor judiciaK sentences rendered, to condemn and 
punish men for their belief — is it quite clear, notwithstanding 
the large security for liberty of conscience in our Constitutions, 
that religious feeling is entirely calmed? Legal penalty there 
cani^ot be, but where is the security against lawless outrage, 
committed under the excitement of the same feeling T* Let the 
destruction of the Ursuline Convent answer — an act, be it re- 
membered, done in the midst of a people as enlightened, as 
charitable, and as true lovers of order and peace, as any in the 
Union. Would it, then; promote the cause of charity, to set 
the example here, in this high pla^e, of requiring that the donor 
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flhall oooform himself to the >b|>inioDS of others in matters of 
religion, or else not be allowefd to bestow his charity 1 The 
very suggestion is unconstitutional — ^it is a violation of the con- 
•eienee of the giver» and an inquisition into his religious views 
and feelings, as to which he is promised unlimited freedom from 
the judgment of man. Why may he not provide for 4he poor 
according to his own faith and conscience ? ^ What is this but 
to deprive him of his own fireedoqa, and subjec-t him to an un- 
defined control, where the Constitution and the laws declare he 
shall not be controlled 7 Such an attempt, small as it may seem 
in itself, is nevertheless an infringement of individual right 
guaranteed by the constitution, and still more, will bosan en- 
coaragement to those who may be inclined 4o go further, and 
destroy all establishments which do not exactly qundcate with 
daeir own belief or their own excited feelings* There is a suffi- 
cient tendency to the indulgence of mischievotts .passion, with- 
out this aid. Judging from appearances, men. do not require to 
be stimulated upon such matters, but rather to be calmed and 
quieted by the lessons of forbearance and mutual respect — by 
a practical application of the principle of the Constitution, so 
that all niay eiqoy their rights ia peaces 
< The clause objected to in the Willis as follows :*^'^iSecon(2iy, 
I enjoin and require thiH »o ecde$iastkf mmiomaryi or minister 
^any ieet whatsoev^j shall ever hold or exercise any. station or 
iiuip^aieverin the aaid College; nor shall any such person 
teer be admiUed for any purpose^ or as a visiter within the pre^ 
fniees appropriated to, the purposes of the said CollegeJ'* Tlus 
prohibition is followed immediately by a' respectful expositicm 
of his tiiotives, intended to prevent unkind interpretation, and 
to conciliate the feelings of .those excluded, by the assurance, 
that the exclusion was not from any want of respect. The tes- 
tator was not bound to give any staten^ent of his -motives. He 
bad a right to do as he pleased with his own. He might/ 'ther&> 
fiire, have stood upon the clause itself, and left it to such con*- 
stntction as readers, charitably or uncharitfibly disposed, might 
choose to give it. But he did not wish to leave an o|iening for 
a harsh interpretation, nor in this serious act of his. life, to give 
oflence to the class of our. fellow men of whom he had spokeli. 
His eiq^lanation must be taken to be tn^e find sincere. ** In 
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making this restriction, I da not mean to cast any reflection 
upon any sect ojp person whatsoever; but as there is such a 
multitude, of sects, and such a diversity of opinion amongst 
them, I desire 4o keep the tender minds of the orphans, who 
are to derive advantage from this' beqliest^ free from the excite- 
ment, which clashing doctrines and sectarian controversy are 
so apt to produce." r ■ 

Taking the whde together, there is ^fact, an opinion, and a 
conclusion derived from that opinion, which he guardedly ex- 
presses, simply to vindicate his conclusion from unjust construc- 
tion. The fact, is not, and cannot be disputed. There id "a 
multitude of sects," and "a diversity of opinion among them," 
•and no one can deny that in forming his establishment, he had 
to deal with this fact He did not seek it. It met him in his 
way. The rest, is opinion— his own opinion merely, upon the 
question which presented itself. No one is bound to agree with 
him. But no one has authority to require him to abandon it. 
They may differ from him, and which is right or which is 
wrong, no tlribunal in this land can decide, because there is no 
law to govern it. 

^ This Court, therefore, are not to be troubled with the ques- 
tion of religious opinion. Is the gift a charity^-is the sole 
question. No one bas doubted that it is, and no one can doubt 
it. The authorities are clear, uniform, and consistent on the 
point. Would it not be very strange, indeed, if against what 
is thus settled by, law, any Court could be called upon, without 
guide or rule, to. set' up some general, arbitrary, opinion, to 
defeat and overrule the sincere opinion of an individual as un- 
wise, in a matter about which he has a right to form hi^ own 
opinion, and is conscientiously bound to act upon it? If we had 
an Act of Uniformity, his right would be curtailed in some de- 
gree,^ but even then, not to the extent that, is here contended. 
Without such an Act, it is impossible to understand how the 
exercise of a clear acknowledged right can vitiate what is other- 
wise good. 

But, the argument seems to be, that the clause in question is 
against all religion, inore accurately, perhaps, against Chris- 
tianity, in all its forms, and under every modification. If it 

were so, a question would arrse, which it is wholly unnecessa- 
'21* 
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ly here lo discuss, and ^hich no one of right feelings would de- 
sire needlessly to bring into discussion. AH such Questions are 
painful to those who really estimate their importance, for, how- 
ever clear the law may be, and however anxious the disputant 
to keep strictly within its limitSr he cannot but be sensible, that 
he may be supposed to express his individual sentiments beyond 
that limit, and be charged with error, where he is most anxious 
to avoid it, and that in the variety of opinion and feeling which 
prevail, he is liable also to give oflfence, even with all the pre- 
caution he can use. His duty, however, is before him, and that 
duty is, to argue the case upon legal grounds, and not upon his 
own individual ojMnions and feelings. Considering the argument 
just referred to, in this way, the first ansvi^r to it is, that it is 
only an inference from the excluding clause, and from the ex- 
cluding clause alone. If that clause>stood by itself, to make it 
available (or the purpose aiaied at, they must be able to show, 
that it is universally held by all sects and denominations pro- 
fessing to be religious societies, that persons of the description 
contained in the clause, are indispensable to the maintenance tii 
religion. Can they do so T If there be a single exception, it is 
as fatal to the inference, as if there were a thousand. Again, 
is it universally agreed among all sects and denominations, 
what it is that truly and effectually ccmstitutes the character 
described in the clause ? And both these, it must be borne in 
mind, are cardinal points in the estimation of 'those whom they 
concern, deemed by some to be of vital importance. Unless an 
universal agreement can be proved upon both these points — 
which it notoriously cannot of either — the inference or argu*> 
ment derived from the clau$e, fails in law, and becomes entire* 
ly worthless for every legal purpose. 

But these are questions, for reasons just alluded to, which no 
one can desire publicly to discuss. It is a relief to find 'that 
such a discussion is here unn^essary. The inference is repelled 
and put down by the Will itself. We do not know, and we are 
not to enquire, what was the religion of Mr^ Girard, further 
than he has himself chosen- to make it known. Now it does so 
happen, whatever may be said to the contrary, that in this tfTill 
he has most distinctly contradicted the allegation, by whomso* 
ever it may be made or insinuated, that he belongs to that class 
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of.meii veho have made war upon all teligioHrC^ that this his 
act 19 to be chissed with the works of such men. . In page 24 
of the record, he states the qualifications to be required in in* 
fltructors* ** No person shall be employed^ who shall not be of 
tried skill in his or her proper department^ of established tnonU 
charact^,'' dca In page 25, speaking of the things to be taught, 
he says, V &&d especially, I desire, that by every proper meani 
a pure attachment to our republican institutions and Id iA« M- 
€red rights of conscienceyoi guaranteed by our happy aon^ttc- 
tions, shall be formed and fostered in the minds of the seholars.** 
In that clause of the state oohstftution^ which is here referred 
to and quoted, the. rights of conscience stand immediately coil* 
nected wUh '' the worship bf Almighty Grod."^ It is to this ocily 
that these rights relate, and when they are thus adq>ted into 
the Will, the whole connecti<^n is in any just interpretalim 
made a part of it. This is not the language Qf a thoogbtleii 
loan, nor of one who scojffii at or desires to exclude religion. 

Agapn— page 26. In giving his reasons for the exclusion^ he 
desires^the pupils in the College to be instructed in ** thepurM 
principles of- morality** and he proceeds to bear his testimony 
nnequivocally to the necessity of religion to the right conduct 
of life, by i^ddtng, '' so that on their entrance into i^ctive life, 
they may from inclination and habit, evince benevolence Uh 
wards their fellow creatures, and a love of truth, scbriety, and 
industry,** (all Christian virtues,) " adopting at the same time 
such REUGious TBNBTS, as their matured reason may enable 
them to prefer." The problem of the Will is, what will most 
conduce to a solid religious character. Religion he deems essen- 
tial. No matter what the sect or denomination may be. Re^ 
ligion in some of the forms, all acknowledged by our laws, he 
holds to be an end and object of instruction, and he takes it for 
granted that every pupil of his College will be prepared for 
this purpose^ and then will associate himself with some sect or 
denomination of religious worshippers. This is the plain im^ 
port of the words **rdigious tenets,** for " tenets*' are what dis- 
tinguish sects or denominations. Right or wrong, therefore, 
religion is a part of the system of instruction. The founda- 
tion is to be laid, and the duty of the trustees, while they avoid 
the opening for '* clashing doctrines and sectarian controversy,** 
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which the testator, wisely or anwisely, has thoaght fit to pro- 
hibit» is to use all the means in their power to form their pupils 
for a religious life. 

The construction attempted on the part of the complainantSf 
aeems to assume in the first place, that the Bible is not to be 
read or. used in the College — and, in the nest place, that reli- 
gious instruction can only be given by ministers. It would be 
a suflEicient answer to the first, to say, that the BiUe is no where 
prohibited, and where all the means the trustees niay think pro- 
per to employ, are left to their discretion, no one ciein pretend, 
with any reason to aflirm, that this, which they will probably 
deem the best of all, is to be excluded, lyhere will they find 
the ** purest principles of morality," which they are enjoined to 
teach, but in the New Testament? Whence, but from the 
same sacred book, can they derive the lessons of ** benevolenoe 
towards their fellow creatures, and a love of truth, sobriety 
and industry?" Besides, the pupils are to be prepared for 
** adopting such religious tenets as their matured reason may 
prefer." All the religious tenets of the country in« which Mr. 
Girard lived and died, are derived from and profess to be found- 
ed upon the Scriptures of the Old and New Testament. Mr. 
Girai^d could have had none other in his mind or thoughts. 
How, then, was this required . preparation consistent with the 
exclusion of the Bible ? . Or how can such a construction be 
given as to exclude it ? There .is no such exclusion. The 
Bible may be used, and so may all devotional and religious ex- 
ercises which pious laymen think conducive to the welfere of 
youth. Nothing is prohibited but the presence of such as. are 
described in the clause before stated It is in no sense true, 
therefore, that religion is exchided from the plan p( instruction 
proposed by the testator. 

The second of these assumptions, namely, that the religious 
instruction of youth can only be by ministers, is equally errone- 
ous. Even for public worship. and service, is 'it universally 
acknowledged that their presence and aid are.necessary or even 
admissible 7 Is it universally agreed how they are properly 
and sufficiently qualified and authorized? Have those, who 
make this assumption, carefully examined the matter ? Are 
they quite >sare that it will abide the test of the famous rule of 
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Yiadentkis hyrinenm^^uod semper^ 'quod ubique^ quod mini* 
bw receptum est t if they be not — ^and assuredly tbey cannot 
be — then are they oflTending against the Constitution^ and, nn^ 
der colour of supporting religion, giving just cause of offence 
to some who -claim to be, and are entitled to be, regarded^ as 
professors of religion. It is not here that such controtersies 

-are to be opened, nor by this Court that they are to be decided. 
The icharftpioh^hip tendered, hbwever graceful and becoming it 
may seem to be, and whatever assurance it may furnish of the 
good battle that could be done upon a right occasion, is, ttere* 
fore, profitless, for there i» no opponent, no cause, and no judgea 

. to preside in the lists. The ministers of religion have not been 
assailed — they wil! not be assailed. No sect qr denomination 
has been treated Unkindly or disrespectfully. AH that has been 
claimed is the liberty of the Constitution, and as a part of that 
liberty, freedom from religious accountability or controversy in 
a Court of Justice, on the plain ground that, these are matters 
which' every m^h is'to decide for himself, upon his oyfn per* 
fiKmal responsibility, and which he is not to be challenged for^ 
in atiy human fbrum. It is a vicdation of his just liberty to re-* 
quire him to say one word, on the subject, 6t even to place hito 
in a position where silence may be construed into submission to 
what is imputed to him. Some may suppose it overstrained^ 
and nevertheless it is true^ that it is a species of torture to re* 
quire any one to abandon reserve upon such topics, when he 
thinks t)ie time, the occasion; or the purpose, do not warrant him 
to speak. '^ 

Waiving this, as an enquiry not fit to be further pursued^ id 
it true, that religious instruction, especially of the young, can 
only be imparted by the immediate instrumentality of that re« 

^pectable iemd justly honoured class of perisons enumerated in 
the Will ? Any oae who believes this to bo true, is at liberty 
to adopt it fpr himself, and to make it the rule of his own con* 
duct. But it does not appear to be consistent with the order of 
Providence, which iseems to impose the duty upon every indivi- 
dual, according to his relations and his means. As a parent, a 
master, an instructor, as a man — such, at least, is- the gener?illy 
received and authorized opinion — he is bound first to ifhform 
himself, and then, to the measure of his ability, by precept, ex- 
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ample and exertion, to spread the light of true knowledge among 
those who are confided to his care. Or within the reach of hig 
influence. The ftipther is the first teacher of the infant, while 
it finds shelter from its feebleness in her anxious care. Parents 
are to teach and train their children, masters and instructoi:s 
have a like duty to perform, and every man is to help to in- 
struct the ignorant. Is it meant to be argiled, that this whole 
body of duty can be cast off by individuals, to whom it is ap- 
pointed and naturally belongs, and slothfuUy left to others ? A 
very easy refuge this would be for the indolent and self-indul- 
gent ; but not so obviously a performance of duty^ nor in the 
spirit of religion. . Is it meant to be insisted that, none but min* 
isters are competent to give rdigious instruction ? Then all 
others, it would follow, are incapable of performing the duty 
assigned to them in the order of Providence, which cannot be. 
What would upon such a theory be the lamentable condition of 
the schools of our country? Few of them are under the care 
of ministers, and very few are visited by ministers. Are they 
all in the condemned condition so hastily predicated of the 
Gicard College— worse than heathen? :The assumption is an 
error. Pious laymen may not be able^ in the estimation of 
^ some, perhaps many denominations, to form, a Church. But 
they are able to support religion, and are its chief support. 
Pious laymen, too, can and do give religbus. instruction. The 
late President of the College; now in the service of the United 
States, at the head of the coast survey, (Professor Dallas Bache,) 
is not more distinguished for his scientific and literary attain** 
ments, than for the excellence of his character and his unaffect- 
ed piety. There could be no apprehension that he would neg- 
lect religious instruction, or be incon^petent to impart it. There 
ought to be no apprehension that it will be neglepted by the 
trustees. One thing is certain^-and this is all that is requisite 
for the present purpose — they are not restrained by the Will 
from using any means they may think fit, for instructing the 
youth committed to their care, in th^ principles of religion, andl 
preparing them for a religious life. 

In ~ the consideration of this interesting part of the case» 
however, it must be remembered — which has becA entirely 
overlooked or forgotten on the other sider-that no poor orphan 
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is to come into the College by cpmpuTsion, nor be forced to sub- 
mit to Ihe privations which an ingenious fancy has conjured 
up as remotely possible. Their entrance is to be voluntary, 
in all cases. It is to be sought by themselves. Nor is their 
will to be determined only by their own childish, and therefore 
feeble and inadequate judgment. Provision is carefully made 
for the concurrence and approbation of their proper guardians 
and protectors, to whom it lawfully belongs to take care of 
their interests, and^ the interests the public have in their wel- 
fiire. See Record, p. 24, 25, No. .3, 4, 5, 6. The conditions are 
made known. A contract is freely entered into, the conditions 
being a part. The contract, is a lawful and binding contract, 
when made with the approbation and concurrence required by ' 
law, and is for the benefit of the minor. * There is no compul- 
sion, but the ordinary and just one, of a contract fairly entered 
into. The restraints, whatever they are, are freely agreed to 
by that cotjutract, and, thenceforward, they operate, not by 
force of the Will, but by the terms of the agreement. Those 
who do hot approve the' terms, will of course not enter. No 
power on earth can compel them. But upon what principle 
of reason, justice or law, or real concern for the destitute poor, 
is it, that any other person or persons can claim, upon their 
notion of wrong to the minor, to invalidate the contract, and 
deprive' him of the benefits he is more than willing to enjoy, 
and his lawful protectors desire that he should not lose? What 
occasion can there be for such interference? The poor orphans 
are always under the protection of the laws and the tribunals, 
ready to listen to their complaints aftd redress their grievances. 
Concern for them elsewhere, seems at least unnecessary, and a 
work of supererogation. But it is even worse than this, far 
worse, as a moment's attention will show. What is here insist- 
ed is, that no minor shall be permitted, however earnest his 
desire, whatever sanction he may have of his friends and pro- 
tettors, whatever authority of law, however plainly it may be 
for his intjcrest, and the interest of the community— no one 
shall be permitted to enter into the contract. This Honourable 
Court is asked to decide that the Will is void — that no poor 
orphan or his friends shall have the option. And why not? 
Why may he not enter into the contract? Because there are 
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certain provtsioos deemed by othfrs not to be ui unison y^Mk 
their reUgiovs gentiments. Is not this a direct and palpable 
infringecoent of hU ri^ts of conscieneeT He— hia owa will 
by the sanction of bis protecters^ and the aid of the law, and 
the subject matter of the contraet, being in siieh a case mode 
equal in effect to the will of an adult — has no objection^ or, it 
may be, fully, and ex animo concurs in Mf* Girard's views. 
Still, he must be deprived of Mr. Girard's bounty, not becaase 
he ba& himself scruples of conscience, but because others thidli 
he ought to have such scruples. What is this but making ooo 
owx> conscience the controlling guide of another, and estab* 
lishing a dominion directly in the face of the Coostibilion.l 
The diflfereoce between the Will ajod such aa argument is dear 
enough.. The Will proposes ajad offers the charity, to the &ee 
acceptance of those who incline >to accept it. None are required 
or compelled to come in. The argument, in a. different spirit, 
peremptorily insists that no one shall accept it, because, if Ms 
consG^ce do not forbid, it ought to forbid. Such is the in* 
evitable residt of the argument,' and to this conclusion it coraes 
at last, not to defeat the charity of the testator only, but to 
control and govern the will of others, and make one man'a 
opinion the rule for another. — The question is not whether one 
conscience is more enlightened than another, whether the proh 
vision is wise or unwise, or whether it is wise or unwise to 
accept- it, but whether every man shall have full liberty to 
obey the dictates of his own conscience, or whether a test shall 
be established. Surely, that is settled in Pennsylvania. 

But now to test the matter upon proper legal ground — in 
which light only it can be regarded in this Court*— Jet us sup- 
pose, that the law of the charity, that is, the Will, had been 
silent on this subject, and that the Trustees or Governors 
should deem it right to exclude all ministers, and even further, 
going beyond the exclusion by Mr. Girard, to e;tolude all 
religious instruction, would that be a breach of duty in law? 
This is precisely what has been done in the University of Vir- 
ginia. A note obligingly furnished by a gentleman accurately 
informed about the Institution, contains the following state- 
Hient — ^''By the regulation of the University qf YirgijQia (rest- 
ing solely on the authority of the visiter and not on Legislatii^ 
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enactment) there is no, professorship of Theology^or Divinity,. 
Rox* anyv instruction given on the evidences of Christianity, 
which have been design^ly prsetermitted in the course of 
University 'studies, lest such a professorship might become the 
medium of sectarian influence, or tlie source of sectarian jea- 
lousies."* ' 

Religious instruction is unavoidably etcluded from the Com* 
mon Schools of Pennsylvania. Clergymen or Ministers are 
Excluded from office in New York State. Prussia is disturbed 
by dissensions about mixed piarriages. And what will the 
United States d6 when they come to the employment of the 
Smithsonian legacy, restricted as they are by the .first amend- 
ment to the Constitution of the United States? 
' It is needless to argue the matter further. In point of taw, 
it is too clear for argument. The form of the exclusion may 
perhaps seem wanting in the courtesy due to a class sp respec- 
table and worthy of esteem as that which is embraced by it. 
If any form leds exceptionable could have been employed, it 
would have been better^ provided it would have adequately 
conveyed the meaning of the testator, which is very doubtful. 
That no disreispect or oJSence' was intended, and that none 
ought to be understood, is manifest from the ample explanation 
wtkich immediately follows, and ought to be satisfactory. 

A single word only is necesjsary upon the remaining view 
of this clause. Without considering its effect, as a condition, 
we should find a ren^edy for it, if it were illegal, in the law of 
charitable uses.^ A very slight application of the doctrine 6f 
cy-pres would be sufficient, v^^here the great body of the charity 
remains good, and the objection is only to a single circumstance, 
rather to cut off that ^circumstance, and effectuate the intention 
of the donor as far as practicable, than to let the whole fail. 
This is clearly within the principle oJF the Civil law, and of the 
law of England, and as clearly, according to the opinion of 
Chief Justice Gibson, within the pritifeiple of the law of Penn- 
sylvania. Indeed, it is 'so obviously just and right in itself, 
that even the most sti^enuous opponents of the more latitudi- 
nary doctrine of cy-pres could not object to It. 

2. The capacity of the City to take and to execute the 

trust, has already been fully demonstrated. 

22 
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Mr. Justice Story delivered the opinion of the Court 

This Cause has bebn argued with great learning and ability. 
Many topics have been discussed in the arguments, as illustra* 
tire of the principal grounds of controversy, with elaborate 
care, upon which, however, in the view which we have taken 
of the merits of tfie cause, it is not necessary for us to express 
any opinion, nol* even to allude to their bearing or application. 
We shall, therefore, confine ourselves to the expositbn of those 
questions and principles^ which in our judgment dispose of the 
whole matters in litigation so far at least as they are proper 
for the final adjudication of the present suit* 
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The late Stephen Girard by his Will dated the 25th day of 
December, A. D. 1830, after making sundry bequests to hiis rela- 
tives and friends, to the city of New Orleans, and to certain 
specified charities, proceeded in the 20th clause of that will to 
make the following bequest, on which .the present controversy 
mainly hinges. 

"XX. And, whereas, I have been for a long time impressed 
with the importance of educating the poor, and of placing them, 
by the early cultivation of their minds and the development of 
their moral principles, above the many temptationsL to which, 
through poverty and ignorance, . they are exposed; and I am 
particularly desirous to provide for such a nunbe'r of poor 
male white orphan children, as can be trained in one institution, 
a better education, as well as a more comfortable maintenance^ 
than they usually receive from the application of the public 
funds: and whereas, together with the object just adverted to, I 
have sincerely at heart the welfare of the city of Philadelphia, 
and, as a part of it, am desirous to improve the neighbourhood 
of the river Delaware, so that the l^ealth of the citizens may be 
promoted and preserved, and that the. eastern part of the city 
may be made to correspond better ^ith the interbr. Now, I 
do give, devise and bequeath all the residue and remainder of 
my real and personal Estate of every sort and kind wheresoever 
situated, (the real estate in Pennsylvania charged as aforesaid) 
unto "the Mayor, Aldermen and Citizens of Philadelphia,'* 
their successprs and assigns, in trust, to and for the several 
uses, intents and purposes hereinafter mentioned and declared 
of and concerning the same, that is to ' say; so far as regards 
my real estate in Pennsylvania, in trust, that no part thereof 
shall ever be sol4 or alienated by the said Mayor, Aldermen 
and Citizens of Philadelphia, or their successors, but the same 
shall forever thereafter be let from time to time, to good tenants, 
at yearly or other rents, and upon leases in possession not ex- 
ceeding five years from 4he commencement thereof, and that the 
rents, issues and profits arising therefrom, shall be applied 
towards keeping that part of )lhe said real estate ^situate in the 
city and liberties of Philadelphia constantly in good repair, 
(parts elsewhere situate to be kept in repair by the tenants 
thereof respectively) and towards improving the same, when* 
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ever necessaty, b^ erecting new buildings; and that the nett 
residue (after paying the several annuities herein before' pro- 
, vided for 9) be applied to the same uses, and purposes as are 
herein declared of and concerning the residue of my personal 
estate: and so far as regards my real estate in Kentucky 9 now 
under the the care of Messrs. Triplett & Brumley^ in trust, to 
sell and dispose of the same, whenevet it may be expedient to 
do so, and to apply the proceeds of such sale to the same. uses 
. and purposes as are .herein declared of and concerning the resi- 
due of my personal estate. 

XXI. And so far as regards the residue of my personal es- 
tate, in trust, as to ttbo millions of dolldn^ part thereof, to Apply 
and expend so much of that sum as may be necessary, in erect- 
ing, as soon as. practicably -pay be, in the centre of my square 
of ground between High aiid Chesnut streets, and Eleventh 
. and Twelfth streets, in the city of Philadelphia, (which square 
of ground I hereby devote for the purposes hereinafter stated, 
and for no other, forever,) a permanent college, with suitable 
out-buildings, sufficiently spacious for the residence and accom- 
modaticm of at least three hundred scholars, and the requisite 
teachers and, other persona necessary in such an institution as I 
direct to be ^established, and in supplying the said college and 
but-buildings with decent . and suitable JTurniture, as well as 
books and all things needful to carry into effect my general de- 
sign." 

The Testator then proceeds to give a minute detail of the 
plan and structure of the college^ and certain rules and regula- 
tions for the due management and ^vernment thereof, and the 
studies to be pursued therein, "comprehending Reading, Wri- 
ting, Grammar, Arithmetic, Greography; Navigation, Surveying, 
Practical Mathematics, Astronomy, Natural^ ChefUical, and 
Experimental Philosophy, the French and Spanish languages*" 
(not forbidding, but not recommending, the Greek and Latiii 
languages,) ''and such other learning and science as:th(9 capaci- 
ties of the several scholars ma^ merit or warrant." He then 
added, '* I would have them taught facta and things rather 
than words or signs; and espeeially I desire that by every 
proper means a pure attachment to our republican instihitioiis 
and to the sacked rights of conscience, as guaranteed by our 
22* 
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happy conatittttioDSy shall be fbnned and fostered in the minds 
of the scholars." 

. The p6rs6n8 who are to receive the bedelits of the Institution 
he declared to be, ^'poor white male orphans between the ages 
of six and ten years;- and no orphan skould be admitted until the 
guardians or directors of the poor, of other proper guardian or 
other competent authority, have giyen by indenture, relinquish- 
ment, or otherwise, adequate power to the Mayor, Aldermen 
and Citizens of Philadelphia, or to directors or-others.by them 
appo^ted, ta enforce in relation to each orphan every proper re- 
straint, and to prevent relatives or others from interfering witk 
or withdrawing such orphan from the Institution." The Tes- 
tator then provided for a preference — ^' first, to orphans born in 
the city of Philadelphia ; secondly,, to those bom in any other 
part of Pennsylvania ; thirdly, to thos^ born in the city of New 
York ; and lastly to those born in the city of New Orleans." 
The Testator further provided, that the orphan '^ scholars who 
shall merit it, shall remain in the college until th^y shall respec- 
tively arrive at between fourteen and eighteen years of age." 

. The Testator then, after suggesting that in. relation to the or- 
ganization of the College and its appendages, he leaves necessa- 
rily many details to the Mayor, Aldermen and Citizens of Phil- 
adelphia, and their successors, proceeded to say : '< There are, 
however, fionie restrictions, which I consider it my duty to pre- 
scribe, and to he, amongst others, (conditions on which my be- 
quest for said college is made, aind to be enjoyed, namely ; Firstt 
I enjoin and require, that if* at the close of any ^year, the in- ' 
come of the fund devoted to the purposles of the said College 
shall be more than sufficient for the maintenance of the institu- 
t^n during that year, then the balance of the said income, after 
defraying such maintenance, shall be forthwith invested in good 
securities, thereafter to be and remain a part of the capital ; 
but, in no event, shall any part of t,he said, capital be sold, dis- 
posed of, or pledged, to meet the current eoLpenaes of the said 
iastittttibn, to which I devote the interest, income, and dividends 
thereof, exclusively : Secondly i I enjoin and require that no ep- 
desiastic^ mi$Honary, or miuuter of any ud wkat»euer^ skaU 
€Mr hoU or ex&rcise any staiion or duty whatever in the wd 
college /' nor shall any such jperaon mytr be admitted for 4iny 
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pi^rpose, or as a visiter, toithin the premises^ apprtjpriaUd to the 
forposes of the said college. 

''In making this restriction, I. do not mean to cast any reflec*-. 
tion upofn any sect or person \diatsoever ; but, as there is sucil 
a mtthitode of sects, and such a diversity of opinion amongst ^ 
them, I desire to keep the tender minds of the orphans, who are 
to derive advantage from this bequest, free from the^^exciliement 
which clashing doctrines and sectarian controversy are so apt 
t<i produce ; my desire is, that all the instructors aad teticherB 
in thecollegCj shall take psiins to instil into the loiinds oif the 
scholars thef purest principles of moredityf so- that, on their ea» 
trajpce into active life, they may^ from indinoHon ^md hiodnt,. 
evince benevolence towards their fellowcrecOures, and a hve ^ 
trvJth^ sdbritty, and industry, adoptiqg at the same time such re^ 
ligious tenets as their matured reason may enable them to pre:- 
fer.'' This second injunction or requirement, is that whiph has 
been so elaborately commented on at the bar, as derogatory, to 
the Christian religion; and upon which something will be here^ 
after suggested in the coarse of this opinion. ^ ' 

The Testator then bequeathed the sum of five hundred thou«- 
sand dollars, to be invested, and the income thereof applied to 
lay 6ut, regulate, curH, li^t and pave a passage or street on 
the oast part of the city of Philadelphia, fronting the rivef 
Delaware, not less than twenty-onis feet wide, and to be called 
Delavrare Avenue, &c.i and to this intent, to obtain such actr 
of Assembly, and to .make such purchases or , agreements, as 
will enable the Mayor, Aldermen and Citizens of Phifadelphiii^ 
to remove or pull down all the buildings, fences and obstroc*- 
- tions, which may be in the way, and to prohibit all buildings, 
fences or erections of any kind to the eastward of said Aveipie, 
4cc. r and he proceeded to give other minute directions touch* 
ing the same. 

The Testator then bequeathed to tlie CommohweaUh of 
PennsyJvania, i\$^ sum of three hundred thousand dollars for 
Ihe purpose of int€n*nal improvement by Canal Navigation, to 
iM^paid into the State Treasury as soon as such laws shall be 
enacted by the L^islatore to carry into effisct the several itii'* 
pmventetits before specified, and certain other improvemeats. 



The Testator then bequeathed the remainder of the residue 
of his personal estate, in trust, to invest the same in good secu- 
rities, &c., so that the whole shall form a permanent fund, and 
to apply the income thereof to certain specified purposes, which 
he proceeds to name ; and then says, « To all which objects, 
the prosperity of the city, and the health and comfort of its 
inhabitants, I devote the said fund as aforesaid, and direct the 
income thereof to be applied, yearly, and every year forever, 
after providing for the college as hereinbefore directed, as my 
primary object. But if the said city shajl knowingly and wil- 
fully violate any of the conditions hereinbefore and hereinafter 
mentioned, then I give and bequeath the said remainder and 
tecumulations lo. the Commonwealth of Pennsylvania, for the 
purposes of internal navigation ; excepting, however, the rents, 
issues and prc^ts of my real estate in the city and county of 
Philadelphia, which shall, forever, be reserved and applied to 
maintain the aforesaid College, in the. manner specified in the 
last paragraph of the XXIst clause of this Will : And if the 
Commonwealth of Pennsylvania shall fail to apply this or the 
preceding bequest to the purposes before mentioned, or shall 
apply any part thereof to any other use; or shall, for the term 
of one year from the time of my decease, fail or omit to pass 
the laws hereinbefore specified, for promoting the improvement 
of the city of Philadelphia, then I give, devise and bequeath 
the said remainder and accumulations (the rents aforesaid al- 
ways excepted and preserved for the college, as aforesaid,) to the 
United States of America, for the purposes of internal naviga- 
tion, and no other/' 

These are the material clauses of the Will which seem neces- 
sary to be brought under our review in the preset controver- 
sy. By a codicil, dated the 20th June, A. P., 1831, the Testa- 
tor made the following provision : — ** Whereas, I, Stephen Gi- 
rard, the testator named in the foregoing Will and Testament, 
dated February 10, 1830, have, sinoe the execution thereof, pur- 
chased several parcels and pieces of land and real estate, and 
have built sundry messuages, all which^ as welt $8 any real 
estate that I may hereafter purchase, it is my intention to pass 
by said Will: And whereas, in particular, I have recently pur- 
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chased from Mr. William Parker, the Mansion House, out- 
buildings, and forty-five acres and some perchep of land, called 
Peel Hall, on the Ridge Road, in Penn Township; Now I de- 
clare it to be my intention, and I direct, that the Orphan Es- 
tablishment, provided for in my said Will, instead of being 
built, &s therein directed^ upon my square of ground, between 
High and Chestnut and .Eleventh and Twelfth streets, in the 
city of Philadelphia^ shall be built upon the estate so purchased- 
from Mn W. Parker ; and I hereby« devote the said estate to 
that purpose, exclusively, in the same manner a» I had devoted 
the said square,-herebyjdirecting that all the improvements and 
arrangements for the said Orphan Establishment, prescribed by 
nvy said Will, as to said square, shall be made . and executed 
upon the saki estate, just as if I had in my Will devoted the 
said estate to said purpose — consequently, the said square of 
ground is to constitute, and I declare it tabe a part of the re- 
sidue and remainder of my real and ^personal estate, and given 
and devised for the same usesf and purposes, as are declared in 
section twenty of my Will ; it Being my intentidn, that the said 
square of ground shall be built upon and improved in such a 
manner, as to secure a safe and permanent income for the pur- 
poses stated in said twentieth section." The Testator died in 
the same year, and his Will and Ckidicil were duly admitted to 
probate, oh the 31st of December of the same year. 

The Legislature of Pennsylvania passed the tequisite laws to 
carry into eflfect the Will, so far as irespected the bequest of 
the five hundred thousand dollars for the Delaware Avenue, 
and the three hundred thousand dollars for internal improve* 
ment, by canal navigation, a<icording to the ' requedi of the 
Testator. 

The present bill is brought by the heirs at law of the Testa- 
tor, to have the devise of the residue and -remainder of the real 
estate to the Mayor^ Aldermen and Citizens 6f Philadelphia, in 
trust, as aforesaid, declared void, for the want of capacity of 
the supposed devisees, to take lands by devise— ror if capable 
of taking generally by deVise for their own use and bei^efit,'for 
want of capacity to take such lands a»' devisees in tru^t: and 
because the objects of the charity for which the lands are so 
devised in trust, are altogether vague, indefinite and uncertain, 
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and so no trust is created by the said Wil], which is capable of 
being executed, or of being cognizable at law or in equity, nor 
any trust estate devised, that can vest at law or in equity in 
any existing or posfkible cestuique trust; and therefore the bill 
insists that, as the trust is void, there is a resulting trust there- 
of, for the heirs at law pf the Testator; and the bill accordingly 
seeks a declaration to that effect, and the relief consequent 
thereon, and for a discovery and account, and .for othet relief. 

The principal questions to which the arguments at the bar 
have been mainly addressed, are: First, Whether the Corpora- 
tion of the city of Philadelphia is capable of taking the bequest 
of the real and personal estate/ for the eirection and support of 
a. College, upon the trusts, and for the uses designated in the 
Will: Secondly, Whether these uses are charitable uses, valid 
in their nature, and capable of being carried into effect, oon- 
aistently with the laws of Penney Ivaniat Thirdly, If not, whether, 
being void, the ftind falls into, the residue of the Testator's es- 
late, and belongs to the Corporation of the City, in wrtue of 
the residuary chuise in the Will, or. it belongs, as a resulking or 
implied trust, to the heirs and next of kin of the Testator. 

As to the fin^ question, so far as it respects the capacity of 
ihe Corporation totake the real and personal estate, indepen- 
dently of the trusts and uses connected therewith, there wondd 
' not seem to be any reasonable ground for doubt. The Act of 
S2 'and 34 Henry YUI, respecting Wills, excepts Corporations 
from taking by devise. . But this provision has never been 
adopted into the laws of Pennsylvania, or in force there. The 
Act of the llth of March, 1789, incorporating the i^ity of Phi- . 
ladelphia, expredsly provides that the Corporation thereby :con- 
stituted by the name and styl^ of the Mayor, Aldermen and 
GUizens of Philadelphia, shall have perpetual succession, ** and 
they and' their successors shall, at all times, forever, be^ capable 
iti law to have, purchase, take, receive, possess and enjoy lands, 
tenements and beroditaments, liberties, franchises^aod jurisdic- 
tions, goods, chattels and effects, to them and their successors, 
fol^ver, or for any other or less estate, &c.,'* without any limi* 
tatioQ. whatsoever, as. to the value or amount thereof, or as to 
the purposes to which the same Were to be applied, except so 
far as may be gathered from the preamble of thp act, which re- 
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cites that tli^ tken adftiihistratim of government, within the 
cttjr of. Phikdelpbia, was in its form ^ inodequateto the suppress 
sioik of vice and inunbraiity, to the advancement of 'the public 
health and order,. and to the promotion, of trade, industry aiid. 
happiness; and monder to provide against the evils occasion^ 
thereby, Jt is necessary to invest the inbabitanta thereof with 
mone speedy,, vigoroas and effective powers of government, than 
at present established." Some,- at least, of these objects might 
c^tainly be promoted hy the. application of the city property, 
or its income, to them— and especially the supftfiession of vice- 
and immorality, the promotion of trade,' industry and happi^ 
mess^-^and ifo, devise of real estate .had been made to the' city, 
directly, for such objects, it would be difficult to peixseive why^ 
such trusts should not be deemed within' the true scope of the 
city charter; and protected thereby. . 

But witbont doing more, at present, than merely to glance at 
this couBideration, let us proceed to the inquiry, whether the 
Corporation of the ^city can take real and personal property on 
trus^. Now, although it was in early times held, that a. Cor- 
poration could not- take and hold red or personal estate in trust, . 
upon the ground thart there was a defect of ohe of the requisites 
to create: a good trastee, viz. the want of confidence in the per- 
son, yet that do<itrine has been long since exploded, as unsound 
and. too artificial; and it is now held, that where the Corpora- 
tion has a legal capacity to take real or personal estate, there 
it may take and hold it upon trust, in the same manner and to 
the same extent as a private person may do. It is true, that if 
the trust b^ repugnant to, or inconsistent with, the proper pur- 
poses for which the Corporation was created, that may furnish - 
aground why it may not be compellable to execute it. . But 
that will furnish no ground to decla^ the trust itself void^ if 
otherwise unexceptionable; but it will simply require a new 
trustee to be substi'tuted by the proper court, -possessing equity 
jurisdiction, to enforce and perfect the objects of the trust. This' 
will be sufficiently obvious upon an' examination of the authori- 
ties; but a single case may suffice. In Spnley i;«.'Tbe Cl6ck- 
makers Company, 1 Bro. Chan. Rep., 81, there was a Revise of 
freehold estate to the 'testator's wife, for life, with remainder to 
his brother C. in tail male, with remainder to thcf Clock-makers 
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Company, in tnut, to sellfor the benefit of the testatirt^s 
nephews and nieces* The derise t^ing to a Corporation, was, 
by the English statute .of Wills, void, that statute prohibiting 
devises to Corpi^ntions; and the question was, whether the de- 
vise being so void, the heir at law took beneficially, or subject 
to the trust* Mr. Baron Eyre, in his judgment, said, that ** al- 
though the devise to the Corporation be void at law, yet the 
trust is sufllciently created to fasten itself upon any estato the 
law may raise. This is the ground upon which courts of equity 
have decreed, in cases where no trustee is named" Now, this 
was a case not of a charitable devise, but a trust created for 
nephews and nieces; so that it steers wide from the doctrines 
which have been established as to devises to Corporations for 
charities, as appointments under the statute of 4& Elizabeth. A 
foriiorit the doctrine of this case must apply with increased 
stringency to a case where thb Corporation is, capable, at law, 
to take the estate devised, but the trusts are utterly dehors the 
purposes of the incorporation. In such- a case, the trust itself 
being good, will be executed by, and under the authority of a 
court of equity. 

Neither is there any positive objection, in point of law, to a 
Corporation taking property upon a trust, not strictly within 
the scope of the direct purposes of its institution, but collateral 
to them, nay, for the benefit of a dtranger or of another Cor- 
poration. In the case of Green vs. Rutherford, 1 Yes., 462, 
a devise was made to St John's College, in Cambridge, of the 
perpetual advowson of a rectory ih trust, that whenever the 
church should he void, and his nephew be capable of being pre- 
sented thereto, they should present hikh ; and on the next avoid- 
ance, Should present one. of his name and kindred, if there 
should t>e any one capable thereof, in the college ; if none such, 
they: should present the senior divine, then fellow of the college, 
and on his refusal; the next senior divine, and so downward^ 
and if all refused, they should present any other person they 
should think fit. Upon the argument of the cause, an objection 
was taken, that the case was not cognizable in a court of equity, 
but kl\ within ihe jurisdiction of the visiter. Sii" John Strang, 
(the Master of the Rolls,) who assisted Lord Hardwicke at the 
hearing of the cause, <m that occasion said, '' A private person 
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would, undoubtedly, be compellable to execute it, (the trust,) 
and considered as a trust> it makes no difference who are- the 
trustees, the pow^r of this Court operating on them in the capa- 
city of trustees. And though they are a collegiate body, whose 
founder has given a visiter to superintend his own foundation 
and bounty, yet, as between one claiming under a separate 
benefactor and these trustees, for special purposes, the Court 
will look on them as trustees 9i^ly^ ^^^ oblige them to execute 
it under direction of the Court." Lord^Hardwicke, after ex- 
pressing his concurrence in the .judgment of the Master of the 
Rolls, put the case of the like trust being to present the mem- 
ber of another college, and held that the Court would have 
jurisdiction to enforce it. 

. But if the purposes of the trust be germane to the objects of 
the Incorporation, if they rebate tp matters, which will promote 
and aid and perfect those objects) if they tend (as the charter 
of the City of Philadelphia expresses it,) " to the suppression of 
vice and immarality, to the advancement of the public health 
and prder, and. tP the promotion of trade,^ industry and happi- 
ness," where is the law to be found which prohibits the Corpo- 
ration from taking the devise upon such trusts, in a State, where 
the statutes of mortmain do not exist, (as they do not in Penn- 
sylvania,) the Corporation, itself, haying a legal capacity to 
take the estate, as well by devise as otherwise t We know of 
no authorities which inculcate such a doctrine, or prohibit the 
execution of such trusts, even though the act of incorporation 
may have for its main objects, mere civil and niunicipal govern- 
inent and regulations and powers. If, fo^ example, the Testa- 
tor, by his present Will, had devised certain estate, of the value 
of one million of dollars, for the purpose of applying the income 
thereof to supplying the City of. Philadelphia with good and 
wholesome water for the use of the citizens, from the river 
Schuylkill, (an object, which some- thirty , or forty years ago, 
would have been thought of transcendent benefit,) why, although 
not specifically enumerated among the objects of the charter, 
would not such a devise, upon such a trust,, have been valid, 
and within the scope of the legitimate purposes of the Corpora 
tion, and the Corporation capable of executing it as trustees? 
We profess ourselves unable to perceive any valid objection to 
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the- validity of f^h a trust; and we know of no authority to 
BUBtaia any objection to it. Yet, in substante^ the trust would 
be as. remote from the express provisions, of the charter, as are 
the objects (supposing them otherwise maintainable,) now und^ 
our consideration. In, short, it appears to us that any attempt 
to narrow down the powers given to the Corporation, so as to 
excludes it from taking prpperty upon trusts, for purposes con- 
fessedly charitable and^ beneficial to the city or the public, 
would be to introduce a. doctrine inconsistent jvith sound prin- 
ciples, and defeat instead of. promotmg the true policy of the 
State. We think, thei^ that the charter of the city does invest 
the Corporation with powers and rights to take property upon 
trust, for charitable purposes — which are not otherwise ob- 
noxious to legal animadversion; and, therefore, the objection 
that it is incompetent to take or administer a trust, is unfound- 
ed in principle or authority, under the law of Pennsylvania. 

It is manifest that the Legislature of Pennsylvania acted 
upon this interpretation of the charter of- the city, in passing 
the Acts of the 94th of March and the 4th of A|>ril, 18d3, to 
carry into effect certain improvements, and execute certain 
trusts under the Will of Mr. .Girard. The preamble to the 
first Act expressly states, that it is passed ''to effect the im- 
provements contemplatecl by the said Testator, and to execute 
in, all other respects, the. trusts created by his Will," as to 
which the Testator had desired the Legislature to pasfs the 
necessary laws. The tenth section of the same Act provides: 
''That it shall be lawful for the Mayor, Aldermen and Citizens 
' of Philadelphia to exercise all such jurisdiction, enact all such 
ordinances, and to do and execute all such acts and things 
whatsoever, as may be necessary, apd convenient for the full 
and entire acceptance, execution and prosecution of any and 
all the devises, bequests, trusts and provisions contained in the 
said Will, 4^c, to carry which into effect" the Testator had 
desired the Legislature to enact the necessary laws. But what 
is more direct to the present purpose, because it imports a full 
recognition of^ the!validity of the devise for the erection of the 
College, is the provision of the Hth section of t,hie same dct, 
which declares, " That no road or street shall be lakioutor 
passed through the land, in the county of Jfbiittdelphia, be- 
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queathed by the late Stephed Girard, for the erection of a 
.College^ unless the same shall be recommended by the trustees 
or directors of the said College, and approved by a majority 
of the Select and Common Councils of the City of Philadelphia.'* 
The other act is also full and direct to the same purpose, and 
provides, "That the Selept and Common. Councils^ of the City 
of Philadelphia shall be, and they are. hereby authorised to 
provide by ordinance, or otherwise,- for the election or appoint- 
ment of such officers and agents, as they may deem essential 
to the due execution of the duties and trusts enjoined and cre^ 
ated by the Will of the late Stephen Girard." Here then, 
there is a positive authority conferred upon the city authori- 
ties to act i^pon the trusts under the Will, and to administer 
the same through the instrumentality of agents, appointed by 
them. No doubt can then be entertained, that the Legislature 
meant to affirm the entire validity of those trusts, and the entire 
competency- of the Corporation to take and hold the propertjr 
devised upon the trusts named in the Will. 
< It is true that this is. not a judicial decision, and entitled to 
full weight and confidence as ^uch;. but it is a Legislative ex- 
position, and confirmation of the competency of the Corporatbn 
to take the property and execute the trusts; and if those trusts 
were valid In point of law^ the^ Legislature would be estopped 
thereafter to contest the competency of the Corporaticm to take 
the property and execute the trusts, either upon a ,quo war- 
ranto» or any other proceeding, by which it should seek to di- 
vert the property and inveitt other trustees with the execution 
of tbe tirustst, upon the grodnd qf any supposed incompetency- of 
the Corporations and, if thie trusts were, in themselves, valid 
in point of law, it is plain that QeLther the heirs of the Testa- 
tor, nor any other private persons, could have any right to en- 
quire into or contest the right of the Corporation to take the 
property, or to execute the trusts; but this right would ex- 
clusively belong to 'the State, in its sovereign capacity, and in 
its sole discretion to enquire into and contest the same by a 
quo warranto or other proper judicial proceeding. In this 
view of the matter, the recognition and confirmation of the de- 
vises and trusts of the Will, by the Legislature, are of the 
highest' importance and potency. 



268 

We are, th^n, led directly to the consideration of the ques- 
tion, which has been so elaborately argued at the bar, as to the 
validity of the trusts for the erection of the College, according 
to the requirements and regulations of the Will of the' Testator. 
That the trusts are of an eleemosynary nature, and charitable 
uses, in a judicial sense, we entertain no doubt. Not only are 
charities for the noaintenance and relief of the poor, sick, and 
impotent, charities in the sense of the common law, but also do- 
nations given for the establishment of colleges, schools, and se- 
minaries of learning, and especially such as are ibr the educa- 
tion of orphans and poor scholars. 

The Statute of the 43d of Elizabeth, Ch. iv. has been ad- 
judged by the Supreme Court of Pennsylvania not to be in 
force in that state, fiut then it has been solemnly and recent- 
ly adjudged by the same Court, ia the case of Zimmerman vs. 
Andres, (January term 1B44,) *Hhat it in so considered rather 
on account of the inapplicability of its regulations as to the 
modes of proceeding, ^ than in reference to its conservative^ 
provisions.'' '* These h&ve been in force here by common usage 
and constitutional recognition; and not only these, but the 
more extensive range of charitable uses, which Chancery sup- 
ported before that statute, and beyond it." Nor is this any 
now doctrine in that Court; for it was formally promulgated in 
the case of Witman vs. Lex, 17 Serg. and Rawle, 88, at a 
much earlier period, 1827. 

Several objections have been taken to the present bequest to 
extract it from the reach of these decisions. In the first place, 
that the Corporation of the city is incapable by law of taking 
the donation for such trusts. This objection has been already 
sufficiently considered. In the next place, it is said, that the 
beneficiaries, who are to receive the benefit of .the charity are 
too uncertaib and indefinite to allow the bequest to have any 
legal efiect, and hence the donation is void, and the property 
results to th6 heirs. And in support of this argument, we are 
pressed by the argument that charities of sUch aii indefinite 
pature are not good at the common law, (which is admitted on 
all sides to be the law of Pennsylvania, so far as it is applicable 
to its institutions and constitutional organization and civil rights 
and privileges,) and hence the chi^rity fails; and the d^ision of 
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this Court in the case of the Trustees of the Philadelphia Bap 
tist Association vs. Hart's Execrs. 4. Wheat. R. 1, is strongly 
relied on as. folly in point. There are two circumstances 
which materially distinguish, that case from the one now before 
the Court -. The first is, that that case arose iind^r the law of 
Virginia, in which State the statute of 43 Elizabeth ch. iv. had 
been expressly and entirely abolished by the Legislature, so 
that no aid whatsoever could be derived from its provisions to 
9astain the .bequest The second is, that the deviseies, (the trus- 
tees,) were an unincorporated association^ which had no legal 
capacity 'to take and hold the donation in succession for the 
purposes of the trust, and the beneficiaries also were uncertain 
and . indefinite. Both circumstances, therefore,"concurred, a 
donation to trustees incapable: of taking, and beneficiaries un- 
certain and indefinite. The Court upon that occasion went 
into an elaborate examination of the doctrine of this common 
law on the subject of charities, antecedent to and independent 
of the statute of 43 Elizabeth, ch. ivi, for that was still the 
common law of Virginia. Upon a thorough examination of all 
the authorities, and all the lights, certainly in no small degree 
shadowy, obscure and flickering, the Court came to the con- 
cMsion, that at the common law, no donation to charity could 
be enforced in Chancery, where both of these circumstances, 
or rather where both of these defects occurred. The; Court 
said; '*We find ho dictum that charities could be established 
on such information, (by the Attorney-General,) where the 
conveyance was defective, or the donation was so Vaguely ex- 
pressed that the donee, if not a charity, vyoiild be incapable of 
taking." In reviewing the authorities upon that occasion, 
much reliance wrasS placed upon Collinson's case, Hobart*s Rep., 
136, S. C, cited Duke on Char., by Bridgman^ 368, Moore R. 
888, and ^Plate vs. St. John's college, Cambridge, Pinch Rep., 
221, S. C, 1 Cas. in Chan., 267, Duke on Char., by Bridgman, 
379, and the case reported in 1 Chancery Cases, 134." But 
these cases, as also 'Flood's case, Hob. R., 136, S. C, 1 Eq. 
Abridg., 98, pU6, turned upon peculiar circumstances. Collin- 
fion's case was upon a devise in 15 Hen. 8, and was before the 
statute of Wills. The other cased were cases wh^re the donees 

could not take at law, not being properly described, or hot 
23* 
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having a competent capacity to take, so that >there was no legal 
trustee; and yet the* devises were held good as valid appoint- 
ments under the statute of 43 Elizabeth. The dictum of Lord 
Loughborough iq Atty. General vs. Bowyer, 3 Yes., 714, 726» 
was greatly relied on, where he says: ''It does not appear 
that this Court at that period (that is^ before the statute of 
Wills,) had cognizance upon .information- for the establishment 
of charities. Prior to the time of Lord Ellesmere, as far as 
tradition in times^ immediately following goes, there were no 
such informations as this on which I am now sittings (an in-: 
formation to establish a College under a devise before the sta- 
tute of Mortmain of 9 Geo, 2., ch. xxxvi,) but they made out 
theur case as well as they could at law." In this suggestion. 
Lord Loughbprough bad under his consideration Porter^s case, 
1 Co. Rep. 16. But there a devise was made in 32 Hen. 8, to 
the Testator's wife upon condition for her to grant the lands, 
&c. in all convenient speed after his decease, for the mainten- 
ance and continuance of a certain fi*ee school, and alms-men 
and alms-womeq forevert The heir entered for and after con- 
dition broken, and then conveyed the same lands to Queen 
Elizabeth, in the 34th of her reign; and the Queen brought an 
information of Intrusion against Porter for the land in the 
same year. One question was, whether the devise was not to 
a superstitious use, and therefore void under .the Act of 23 
Hen. 8. ch. ii., or whether it was good as a charitable use. 
And it was resolved by the Court that the usewasagood 
charitable use, and that the statute did not extend to it So 
that here we have a plain case of a charity held good before 
the statute of Elizabetbt upon the ground of the common law, 
there being a good devisee originally, although the condition 
was broken, and the use was for charitable purposes in some 
respects indefinite. Now if there was a good devisee to take 
as Trustee, and the charity was good at the common law, it 
seems somewhat difficult to say, why, if no legal remedy was 
adequate to redress it, the Court of Chancery might not enforce 
the trust, since trusts for other specific purposes were then, at. 
least wl^ there were designated Trustees, within- the juris- 
diction of Chancery. 
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^There are, however, dicta of eminent judges, sopie oi which 
^ere commented upon in the ciase in 4 Wheaton, which do cer- 
tainly support the doctrine that charitable uses mighjt be en- 
fbrqed in Chancery, upon the general jurisdiction of the cqprt 
independently of theittatute of 43 Eli^beth-; and that the juris- 
diction had been acted upon, not only subsequent but antece^ 
dent to that statute. Such was the opinion of Sir Joseph Jekyll 
in Eyre i;«. Countess of Shaftsbqry, 2 P. Will. 102, ^Eq. 
Abridg. 710, pi. 2, and that of Lord Northington in Atty. Gen. 
vs. Tancred, 1 .Eden, 10. S. C. Ambler, ^51. 1 Wm. Black. 90, 
and that of Lord Chief Justice Wilmot in his elaborate judg- 
ment in Atty. Gren. v$. Lady Downing, Wilmot 's Notes, p. 1, 
29, given after an examination bf all the leading authorities. 
Lord Eldon in the Attorney General v$. The Skinners company, 
2. Russ. 407, intimates in clear terms his. doubts whether the 
jurisdiction of Chancery over charities arose solely under the 
statute of Elizabeth, suggesting that the statute has perhaps 
been construed with reference to> a supposed antecedent juris^ 
diction of the court, by which void devises to charitable puir- 
poses \yere sustained. Sir John Leach in the case of a chari- 
table use before the statute of Elizabeth, Attorney General vs. 
The Master of Brentwood school, 1. Mylne & Keen, 376, said; 
'* although at this time no legal devise Could be made to a Cor- 
poration for a Charitable use, yet lands so devised were in 
Equity bound by a trust for the charity, which a Court of 
Equity would then execute." In point of fact, the charity was 
so decreed in that very case in the 12th year of Elizabeth* Qtit 
what is still more important is the declaration of Lord Redes- 
dale, a great Judge in Equity, in the. Atty. GenL vs. th^ Mayor 
of Dublin, 1 Bligh., 312, 347—1827, where he says : " We arc 
referred to the statute of Eli;2abeth with respect to charitable 
uses, as creating a new law upon the subject of charitable uses. 
That statute only created a new jurisdiction ; it created no new 
law. It created a new and ancillary jurisdiction, a' jurisdiction 
created by commission, .&c.; but the proceedings of that com-» 
mission were made subject to appeal to the Lord Chancelbr, 
and he might reverse or affirm what they had done, or make 
such order as he might think IBt for reserving the controlling 
jurisdiction of the Court of Chancery, as it existed before the 
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passing of that stalote ; and there can be no doubt that by in- 
formation by the Attorney General, the same thing might be 
done." He then adds : '' The right which the Attorney Gen- 
eral has tb'file an informatioDt is a right of prerogati?e. The 
King as Parens Patriae has a right, by his proper officer, to call 
apon the several Courts of Justice^ according to the nature of 
their several jurisdictions, to see that right is done to his sub- 
jects,, who are inco^npetent to act for themselves, as in the case 
of charities and other cades." So that Lord Redesdale main- 
tains the jurisdiction in the broadest terms, as founded in the 
inherent jurisdiction c^ Chancery, independently of the statute 
of 43 Elizabeth. In addition to these dicta and doctrines, there 
is the very recent case of the Incorporated Society «s. Richards, 
1 Drury and Warren, 258, where Lord Chancellor Sugden, in a 
▼ery masterly judgment, upon a full survey of all the authori- 
ties, and where the point was directly before him, held the same 
doctrine as Lord Redesdale, and expressly decided that there is 
an inherent jurisdiction in Equity in cases of charity, and that 
charity is one of those objects for which a Court of Equity has 
at all times interfered to make good that, which at law was an 
illegal or informal gift ; and that cases of charity in Courts of 
Equity in JEngland, were valid independently of and previous 
to the statute of Elizabeth. ' 

Mn Justice Baldwin, in the case of the Will of 'Sarah Zane, 
which was cited at the bar, and pronounced at April term of 
the Circuit Court in 1833, after very exteiisive and learnesd 
researches into the ancient English authorities and statutes, 
arrived at the same conclusion, in which th^ District Judge, the 
late lamented Judge Hopkinson, concurred ; and that opinion 
has a more pointed bearing upon the present case, since it in- 
cluded a full review of the Pennsylvania, laws and dootriiies on 
die subject of charities. ^. 

But very strong additional light has been thrown npon this 
subject, by the recent publications of the Commissioners on the 
Pqblic Records in England, which contain a very curious and 
interesting collection of- the Chancery Refcords in the reign of 
Queen Elizabeth, and in the :earlier reigns. Among these are 
found many cases, in which the Court of Chancery entertained 
jurisdiction over charities long before the statute of 48 Eliza- 
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beth ; and som^ fifty of these icases> extracted from the printed 
calendars, have been laid before us. They establish in the most 
satisfactory "and conclusive manner, that cas(6s of charities^ 
where there were trustees appointed for general and indefinite 
charities, as well ias for specific charities, were familiarly known 
to and acted upon and enforced in .the Court of Chancery.;- In 
some of these cases the charities were not only of an uncertain 
and indefinite nature, but as far as we can gather, from the inip 
perfect statement in the printed records, they were, also cases 
where there were either no trustees appointed, or the trustees 
were not competent to take. . These records, therefore, do in a 
remarkable manner confirm the opinion of Sir. Joseph Jekyll, 
Lord Northington, Lord Chief Justice Wiimot, Lord Redesdale 
and Lord Chancellor Sugden. Whatever doubts^ therefore, 
might properly be entertained upon-the subject, when the case 
of the trustees of the Philadelphia Baptist Association vs. Hart's 
Executors, 4 Wheat. 1, was before this Coui:t, 16tl9i; those 
doubts were entirely removed by the later and more satisfactor 
ry sources of information to which we have alluded. 

If then, this be the true state of the common law on the sub- 
ject of charities, it would upon the general principles already 
suggested; be a part of the common law of Pennsylvania. It 
would be no answer to say that if so, it was dormant, and that 
no court possessing equity powers jnow exists or has existed in 
Pennsylvania liapable of enforcing such trusts. The. trusts 
^ould nevertheless be valid in point of law ; and remedies may 
from time, to time be applied J^y the Legislature to supply the 
defects. It is no proof of the non-existence of equitable rights, 
that there exists "no adequate legal remedy to ^enforce them. 
They may during the tiii\e slumber, but they are not dead. 
' But the very point of the positive existence of the law of 
charities, in Pennsylvania, has been, as has been already stated, 
fully recognised and enforced in the state courts of Pennsylva- 
nia, as far as their remedial poroceas would enable these courts 
to act. Thi^ is abundantly established in the cases cited at the 
Bar, and especially by the case of Witman vs. Lex, 17 Serg. 
and Rawle, 88^ and that of Sarah Zane's WiJI before Mr. Jus<o 
tiice Baldwin and Judge Hopkinson. In the former case the 
Court said, '< that it is immaterial whether the person to fake 
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beqaest a Corporation capable of taking or not, or how uncer- 
tain the objects may be, provided there be a discretionary 
power vested anywhere over the application of the. testator's 
bounty to those objects ; dr whether their corporate designation 
bemistaken. If the intention sufficiently appears in the be- 
quest, it would be valid." In the latter case, certain bequests 
given by the- Will of Mrs. Zane to the yeariy meeting of Friends 
in Philadelphia^ an unincorporated association, for purposes of 
general and indefinite charity, were as well as other bequests 
of a kindred nature, held to be good and valid ; and were en- 
ferced accordingly. The case then, according to our judgment, 
is completely closed in by the principles and authorities already 
mentioned, and is that of a valid charity in Pennsylvania, un- 
less it is rendered void by the remaining objection which has 
been taken to it 

This objection is, that the foundation of the College upon the 
principles and exclusions prescribed by the Testator, is deroga- 
tory and hostile to the Christian religion, and so is void, as 
being against the common law and public policy of Pennsylva- 
nia, and this for two reasonsi; first, because ^of the exclusion of 
all Ecclesiastics, Missionaries and Ministers of any sect, from 
holding or exercising any station or dil'ty in the College, or even 
visiting the same; and secondly, because it limits the instruction 
to be given to the scholars to pure morality, and general bene- 
volence, and a love of truths sobriety and industry, thereby 
excluding by implication all instruction ih the* Christian Reli- 

gwn- 

In considering this objection, the Court ar^ not at liberty to 
travel out of the Record, iii order to^ascertain what were the 
private religious opinions of the Testator, of which, indeed, we 
can know tiothing^ nor to consider whether the scheme of edu- 
cation, by him prescribed, is such as we ourselves should ap- 
pirove, or as is best adapted to accomplish the ^eat aims and 
ehda of education; — Nor are we at liberty to look at general 
considerations of the supposed public interest and policy of 
Pennsylvania upon this subject, beyond what its Cbnstitutioo 
,and laws, and judicial decisions make known to us. The ques^ 
tion, what is the puUic policy of a State, and what is ^ntrary 
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taiti if . enquired into beyond these limits, wiU be found to be 
one of great vagueness and uncertainly, and to involve discus- 
sions, vf^hich scarcely (^me within the range of judicial duty 
and functions, and upon which men, may and will, complexion- 
ally differ. Above fdl, when that4opic is connected with reli- 
gious policy^ in a country composed of such a variety of reli- 
gious sects as our country, it is impossible not to feel, that it 
would be attended with almost insuparable diflbsulti^, and in- 
volve differences of opinion, almost endless; in their variety. 
We disclaim any right. to enter upon such.examinations, beyond 
what the state Constitutions and. laws, and decisions^ iseeeasa- 
rily bring before usw v, _^ . 

It is also said^ and truly, that the Christian religion is a part 
of the common law of Pennsylvsinia ; but thid' proposition is to 
be received with its Appropriate qualifications, and in connec- 
tion with the Bill of Rights of that 'State, as fotind in its Consti- 
tution of Government. The Constitution of 1700, (and the like 
provision will, in substance, be. found in 4he Constitution of 
1776, and in the existing Constitution of 1838,) expressly de- 
clares, '* That all vateti have a natural and indefeasible right to 
worship Almighty God according to the dictates of their owa 
consciences; and no man can, of right, be compelled to attend, 
erect or support any place of worship, or to maintain any minis- 
try against his consent ; no human authority can, in any case 
whatever, control or interfere with the rights bf conscience r 
and no preference shall ever be given, by law, to any religious 
(establishments, or modes of worship.'^ Language more compre- 
hensive for the complete protection of -every variety of religious 
opinion could scarcely be used ; aiid it must have been intended 
to.extend equally to all sects, whether they believed in Chris- 
tianity or not, and whether- they were Jews or infidels ; so that 
we are compelled to admit, that although Christianity be a part 
of the common law of the State, yet it iSj>so in this qualified 
sense, that its divine origin and truth are admitted, and there- 
fore it is not to be maliciously and openly jdeviled and blas- 
phemed a^inst, to the annoyance of believers, or the'injury of 
the public. • Such was the doctrine of the Supreme Court of 
Pennsylvania, in Upd^raph vs^ the Commonwealth, 11 Serg. 
and Rawle, 394. 
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It is unnecessary for us, however, to consider what would be 
th^ legal eflfect of a devise in Pennsylvania for the establish- 
ment of a school or cdlege for the propagation of Judaism or 
Deism, or any other form of Infidelity. Such a case is not to 
be presumed to exist in a Christian country ; and therefore, it 
must be made out by dear and indisputable proofs. Remote 
inferences, or possible results, or speculative tendencies are not 
to be drawn or adopted for such purposes. There must be 
plain, positive and express provisions, demonstrating not only 
that Christianity is not to be 4aught, but that it is to be im- 
* pUgned or repudiated. 

Now, in the^ present case, there is" no pretence to say, that 
any such positive or express provisions exist, or are even sha- 
dowed forth in the Will. The Testator does not say that Chris- 
tianity shall not be taught in the College, but only that no eccle- 
siastic of any sect shall hold or exercise any station or duty in 
the' College. Suppose, instead of this, he had said that no per- 
son but a layman shall be an instructor, or ojfficer^ or visiter in 
the College, what legal objection could have been made to such 
a restriction ? And yet the actual prohibition is in effect the 
same in substance. But it is asked; why are ecclesiastics ex- 
cluded, if it is not because they are the stated and appropriate 
preachers of Christianity 7 The answer may be given in the 
very words of the Testator : — ** In making this restriction, 
(says he,) I do not mean to cast any reflection upon any sect 
or person whatsoever: but as there is such a multitude of sects, 
and such a diversity of opinion amongst them, I desire to keep 
the tender minds of the orphans, who are to derive advantage 
from this bequest, free from the excitement which clashing doc- 
trines and sectarian controversy are so apt to produce." Here, 
then, we have the reason given ; and the question is not, whether 
it is satisfactory to us, nor whether the history of Religion does 
or does not justify such a sweeping statement ; but the question 
is, whether the exclusion be not such as the Testator had a 
right, consistently with the laws of Pennsylvania, to maintain, 
upon his own notions of religious instruction. Suppose the 
Testator had excluded all religious instructors but Catholics, 
or Quakers, or Swedenborgians ; or to put a stronger case, he 
had excluded all religious instructors but Jews, would the 
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bequest have been toid on that account? Suppose he had ex- 
cluded all lawyers^ or all physicians, or all merchants from be- 
ing instructors oririsitersi would the prohibition have been fatal 
to the bequest? The truth is^that in cases ^of this sort, it is 
extremely difficult to draw any just and satisfactory line of dis- 
tinction in a free country, as to the qualifications or disqualifi^- 
xatjons which may be insisted upon by the donor of a charity, 
as to those who shall administer or partake of his bounty. 

But the objection, itself, assumes the. proposition that Chris- 
tianity is not to >be taught, beqause ecclesiastics are not to be 
instructors or .officers. .But this is by no means a necessary or 
legitimate inference from the premises. Why may not laymen 
instruct in the general principles of Christianity, as well as 
.ecclesiastics? There is no festriotion as to the religious opinions 
of the instructors and d&cers. ^ They may be, and, doubtless 
under the auspices of the city government, they will always 
be men, not' only distinguished for leiBirning and talent, but for 
piety, and elevated virtue, apd holy lives and character. And 
we cannot overlook the blessings which such men, by their con; 
duct as well a§ their instructions, may, nay must infpart to their 
youthful pupils. , Why may not the Bible, and especially the 
New Testament, without note or comment, be read and taught 
as a divine revelation, in the College^ts general precepts ex- 
pounded, ^ts evidences explained, and its glorious principles of 
morality inculcated-? What is there to prevent a work, not 
sectarian, upon the general evidences of Christianity, from 
being read and taught in the college by lay teachers ? Cer- 
tainly there is nothing in the Will that proscribes such studies. 
At>ove all, the Testator positively enjoins, " That all the iti- 
structors ahd teachers in the College shall take pains to instil 
into the minds of the scholars the purest principles of morality, 
so that on their entrance into active life they may, from inclina- 
tion and habit, evince bepevolence towards their fellow-crea- 
tures, and a love of truth, sobriety and industry, adopting at 
the same time, such religious tenets as their matured reason may 
enable them to prefer.-' Now it may well be asked, what is 
there in all this, which is positively enjoined, inco^nsistent with 
the spirit or truths of Christianity ? Are not these truths all 
taught by Christianity, although it teaches much more? Where 

24 
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can tlie fMireot priiicipleB of nx>mUty be learned so cleariy or so 
^perfectly, as froei the New Testamenl;:? Where are benevo- 
lenoe» the love t)f ^utb, flofariety and tadiistry, so poix^ifiiUy 
and uresisUUy inculcated as in the sacred volume 7 The Tes- 
tator has not said how these great pckniples are to be taBght> 
or iby whom, eaoept it 'be )by iayoMo, mar mkat books aie to be 
need to explain or^enforce them. AH Ihati/ve can gather fitm 
his language is, that he doiired -to eiaelnde sectarians and.secta- 
naiiismfiirom the Ck>llege, leaving 4he instructors and ofBoers 
free to teach ithe .purest moralily, 4he love of truth, sobiety and 
induslry by all appropriate means:; and of counie, lincluding 
the best, the surest and the most impressive. The objectioB 
then, in this view, goes to this^ either that the Testator has In- 
tally omitted to provide for (inUgiDiis iastruetion in his acbeme 
of ediicatioa, (which, from what has been already said, is an 
inadmissible interpretation) or that it inoludes but partifd aad 
ioqierfect instruction in those truths. In either view, can it be 
truly said that it contravenes the known law, of Penasylvaiua 
upon the subject of charities, or is not allowable under the arti- 
cle of the ^ill of iRights; already cited ? Is an omission to pro* 
vide for instruction in Christianily, in any /scheme of schod or 
eoUsge education a fatal defiect, which Avoidsdt according to the 
law of Pennsylvapia 1 If the instmctipn.proyided for is incom- 
plete' and imper^Bot, is it •equally fataM -Cheae qussiaons rare 
propounded, because we are not awjare that any thing exists in 
the Constitution or laws of Pennsylvania, or the judicial liepi- 
Mons of its tribunals, which would justify us in pronouncing 
that such defects would be so fatal. , Let us take the cose of a 
charitable donation to teach the poor orphans reading, writing, 
arithmetic, geography and navigation, and excluding all other 
studies and instruction ; would the donation be void, as a chari- 
ty, in Pennsylvania, as' being deemed derogatory to Christianity 1 
Hitherto, it has been supposed that i^ charity for the instruction 
of the poor, might be good and valid in England, even if it did 
not go beyond the establishment o( a grammar schooL And in 
America,' it has been thought, in the absence of any express 
legal pfohibltiotis, that the donor might sjdlect the studies, as 
well as the class of persons who were> to receive his bounty, 
without being compellable U> make religious instruction a neces- 
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saiy part of those -atudies. It has hitherto been thought suffi- 
cient, if he does not require any thing to b^^ taught inconsistent 
with Christianity. ^ 

Looking to the objection, therefore, in a mere judicial view, 
which is the only one in which we are at liberty to consider it, 
we~ are satisfied that there is -nothing in the devise establishing 
the College, or in the regulations and restrictions contained 
therein, which are inconsistent with th^ Christian religion, or 
are opposed to any known policy of the State of Pennsylvania. 

This view of the whole matter, renders it unnecessary for ud 
to examine theother remaining question, to whom« if the devise 
were void, the property would belong, whether it would fall 
into the residue of ^ the estate devised to th0 city, or become a 
resulting trust for the heirs at law. 

Upon the whole, it is the unanimous opinion of the Court, 
that the decree of the Circuit Court of Pennsylvania, dismissing 
the bill, 6ught to be affirmed, and it is accordingly affirmed, 
with, costs. . 

Test, WM. TH(yS. CARROLL, 

Clerk of Supreme Courts U. S. 



THE WILL 



OP TlftE LATE 



STEP HE N GIB A RD 



I, Stephen Girarh, of the City of Philadelphia, in the Com- 
laonwealth of Pennsylvania, Mariner and Merchant, being of 
sound mind, memory and understanding, do make and publish 
this my last Will and Testament, in manner following: that is 
to say — 

I. I give and bequeath unto "The Contributors to the Penn- 
sylvania Hospital," of which. Corporation I am a member, the 
sum of Thirty Thousand Dollars^ upon the following conditions, 
namely, that the said sum shall be added to their Capital, and 
shall remain a part thereof foreiver, to be placed at interest, and 
the interest thereof to be applied, in the first place, to pay to 
my black woman Hannah (to whom I hereby give her freedom,) 
the sum of two hundred dollars per year, in quarterly payments 
of fifty dollars each in advance, during all the term of her life; 
and, in the second place,. the said interest to be applied to the 
use and accommodation of the sick in the said Hospital, and 
for providing, and. at all tiines having competent matrons, and 
a sufficiient number of nurses and assistant nurses, in order not 
only to promote the purposes of the said Hospital, but to in- 
crease this last class of useful persons, much wanted in our 
city, ^^ 
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n. I give and bequeath to *' The Pennsylvunia Institution for 
the Deaf and Dumb,". the sum of Twenty Thousand Dollars^ 
for the use of that Institution. 

III. I give and bequeath to ** The Orphan ^sylum of Phila- 
delphia," the 6um of Ten Thou9and Dollars^ for the use of. that 
Institution. 

IV. I give and bequeath to " the Comptrollers of the Public 
Schools for the City aAd County of Philadelphia," the sum of 
Ten Thousand DoHars, for the use of the Schools upon the 
Lancaster aysteiQ, in the first section of the first school district 
of Pennsylvania. 

y. I give and bequeath to ** The Mayor, Aldermen and Citi- 
zens of Philadelphia,^ the «ttm of 7 en Thovsastd Dollars^ in 
trust safely to. invest the same ip some productive fund, and 
vrith the interest and dividends arising therefrom to purchase 
fuel, between the months of March and August in every year 
forever, and in the month of January in every year forever, 
distribute the same amongst poor vfhite house-keepers and 
room-keepers, of good character^ residing in the City of Phila- 
delphia. 

VI. I give and bequeath to the Society for.the relief of poor 
and distressed Masters of Ships, their Widows and Children, 
(of which Society I am a memhei") the sum of Ten Thousand 
Dollars^ to be added to their Capital stock, for the uses and 
purposes of sard Socierty. i 

VII. I give and bequeath to the gentlemen ^ho shaJH be Titrn- 
tees of the Masonic Loan, at the time of my decease, the tfdm 
of Ttoenty Thousand Dollars, including therein ten .thousand 
and nine hundred dollars due to me, part of the Masonic Loan, 
and any interest that may be due thereon at the time of my de- 
cease, in trust for the use and benefit of ** The Grand Lodge of 
Pennsylvania, and Masonic Jurisdiction thereto belonging,^' and 
to be paid over by the said Trustees to the said Grand Lodge, 
for the purpose of being invested in some safe stock or funds, 
or other good security, and the dividends and interest arising 
therefrom to be again so invested and added t(y the Capital, 
without applying tiny part thereof to any other purpose,, until 
the whole^capital shall amount to thirty thousand dollars, when 
the sam6 shall forever after remain a permanent fund or Capi- 



283 

tal» of the said attiouht of thirty thousand dollars, the interest 
Wher6(^ shall be applied from time to time to the relief of poor 
luid respectable brethren ; and in order that the real and bene- 
iroleht purposes t>f masonic institutions may be attained, I re- 
commeiid to the several lodges not to admit to -membership, cr 
t6 tideeive members from other lodges, unless the lipplieants shall 
absolutely be men of sound dnd good morals. - 

ytll. I give and bequealh unto Philip Peltz, John Lentz» 
fVan^is Hesjey, Jacob Bater and Adam Toung, of Pa«BjruAk 
township, in the County of Philadelphia, the suiii of Six TTum- 
Mnd Dollars^ in trust;* that they or the survivors or Survivor <€f 
them thall purchase u«uit«^|:4e piece of ground, as near as may 
be in the centre of said township, and thereon erept a subiAaai* 
tial brick building, sufficiently large lor a school-house, and the 
vestiieiice inf a. school-master, one part thereof for poor male 
white children, and the Other part for poor female white chil- 
dfetenof said towqship ; and >as lioon as the said schpoUiouse 
shall have been imilt, that the said tru^ees or the survivors. or 
survivor of them, shall convey the said piece bf ground and 
iKMUse thereon erectfeed^ and sballpay over such balance of said 
Aim las may rjsmain unexpended to any boai^ ^^f directors and 
their ^successors, in trust, which may at the time exist or be ty 
taw constituted, oobsisting of at least twelve discreet inhabi- 
tants of the said t^ywnship, and to be aTinually chosen by the 
inhabitants th^eof; ti»e e^id piece of ground and bouse to %e 
carefully maintained by said directors and tbeir successors sole- 
ly ifor the purposes of a school as aforesaid, forever, and the saM 
iballance to be securely invested as a permanent fund, the interest 
thereof to be applied from time to time ^iowards the education 
in the said school of any' number of such poor whitQ children 
jo( said township ; and I do hereby recommend to the citisens 
of said township to make additions to the fund whereof I have 
laid the foundation. 

IX. I give^and ilevise my house, and lot of ground thereto 
bdonging, situate in rue Ramouet aux Cbartrons, near the city 
bf Bprdeaux, in France, and the rents, issues, and. profits there^ 
of, to my brother, Etienne Girardj and my niece Victoire Fenel-^ 
Ion, (daughter of my late sister Sophia Girard'Capayron,) <both 
residing in France,) in equal moieties, for the life of my said 
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brother, and, on his decease, one moiety of the said house and 
lot to my said, niece Yictoire, and her heirs forever/ and the 
other moiety to the six children of my said brother, namely, 
John Fabricius, Marguerite, Ann Henriette, Jean .August, 
Marie, and Madelaine Henriette, share and share . alike, (the 
issue of any deceased child, if. more than one, to take amongst 
them the parent's share) and their heirs foreven 

X. I give and bequeath to my said brother, Etienne Girard, 
the sum of Five TTumsand DoUtxrs, and the like. 9um of Five 
Thousand Dollars to each of his six children above named : if 
any of the said x^bildren shall die prior to the receipt of bis or 
her legacy of five thousand dollars, the said sum shall be paid, 
and I give and bequeath the same to any issue of such deceased 
child, if more than one, share and share alike. 

XI. I give and bequeath to my said* niece,^Viotoire Fenellon, 
the sum of Five Thousand Dollars. 

.XIL I give and bisqueath absolutely to my niece, Antoinetta, 
novr married to Mr. Hemphill, the sum of Teh Thousand Dot- 
lars, and I also give and bequeath to her the sum of Fifty 
Thousand Dollars^ to be paid over to a trustee or trustees to be 
appointed by my executor!, which trustee or trustees shall place 
and continue the said sum of fifty thousand dollars upon good 
security, and pay the interest and dividends thereof as they 
shall from time to time accrue, to my said niece for her separate 
use, during the term of h^r life, and from and immediately after 
her decease,' to pay and distribute the capital to and among 
such of her children and the issue of deceased children, and in 
such parts and shares as she the said Antoinetta, by any instru- 
ment under her hand and seal,executed in the presence of at 
least two credible witnesses, shall direct and appoint, and for 
default of such appointment, then to and among the said chil- 
dren and issue of deceased children in equal shares, such issue 
of deceased children, if more than one, to take only the share 
which their deceased parent would have taken if living. 

XIII. I give and bequeath unto my niece Carolina, now mar- 
ried to Mr. Haslam, the sum of Ten Thousand Dollars; to be 
psdd over to a trustee or trustees to be appointed by my execu- 
tors, which trustee or trustees shall place and continue the said 
money upon good security, and pay this interest and dividends 
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thereof from time to time as they shall accrue, to my said niece, 
for her separate use, during the term of her life : and from and 
immediately after her decease, to pay and distribute the capital 
to and among such of her children, and. issue of deceased child- 
ren, and in \such parts( and shares^ as she the said Carolina, 
by any instrumeat under her hand and seal, executed in the 
presence of at least two credible witnesses, shall direct and 
appoint, and for default of such appointment, then to and 
among the said children, and issue of deceased children, in 
equal shares, such issue of deceased children, if more than one, 
to take only the shai^e which the deceased parent would have 
taken if living; but if my said niece Carolina, shall leave ncf 
issue, then the said trustee or trustees, on her decease, shall pay 
the said capital, and any interest accrued thereon, to and 
among Caroline Lallemand, (niece of the said. Carolina,) and 
the children of the aforesaid Afitoinetta Hemi^ill, share and 
shaire alike. . 

XIV. I give and bequeath to my niece Henrietta, now mar- 
ried to Dr. Clark, the sum of Ten Thousand DMars; and I 
give and bequeath to her daughter Caroline, (ia the last clause 
above named,) the sum of Twenty Thomand J)dlar9 — the 
interest of the said sum of twenty thousand dollars, or so much 
thereof as may be necessary, to be applied to the maintenance 
and education of the said Caroline during her minority, and 
the principal, with any accumulated interest, to be paid to the 
said Caroline) on her arrival at the age of twenty-one years, 

XV. . Unto each of the Captains who shall be in my employ- 
QKflt at the time of my decease, either in port, or at sea, having 
charge of one of my shipa or vessels, and having performed at 
least two. voyages in my service, I givQ and bequeath the sum 
of Fifteen Hundred Dollars — provided be shall have brought 
safely into the port of Philadelphia, or if at sea at the time of 
my decease, shall bring safely into that port, iny ship or ves- 
sel last entrusted t6 him» and also that his conduct during the 
last voyage shall have been in every respect conformable to my 
instructions to him- • . 

XVL All persons, who, at the time of my decease, shall be 
bound to me by indenture, as apprentices or servants^ and who 
shall then be under age, I direct my jexecutorg to assign to 
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suitable masters imttiediately after tny decease^ for the remain- 
der of their respective term's, oh conditions as favourable as 
they can in regard to education, clothing and freedom dues; 
to each of. the said persons in my service, and under age at 
the time of my decease, I ^e and bequeath the sum of Five 
Hundred thlltirs, which sums respectively I direct my execu- 
tors safely to invest in public stock, to apply the interest and 
dividends, thereof, tov^ards the education of the several appren- 
tices or servants, for whom the capital is given respectively, 
and at the termination of the apprenticeship or service of each» 
to pay to him or her the said sum of five hundred dollars, and 
any interest accrued thereon, if any such interest shall remain 
unexpended; in assigning any indenture, preference shall be 
given to the mother, father, or next relation, as assigneer, should 
such mother, father, or relative desire it, and be at the same 
time respectable and competentl 

XVII. I give and bequeath to Frwicis Hesley (soil 6( Mrs. 
S. Hesley, who i^ mother of Marianne tlesley,) the sum of One 
Thousand Ddlars, over and above Such sum ad may be due to 
bim at my decease. 

XVin. I charge my real estate in the State of t^enfisylvank 
with the payment of the several annuities Or sums following^ 
(the said annuities to be paid by the Treasurer or other proper 
officers of the City of Philadelphia, appointed by jthe Corpo- 
ration thereof for the purpose, out of the rents and profits Olt 
said real estate hereinafter directed to be kept constantly rent- 
ed,) namely: — 

1st. I give and bequeath to Mrs. £li2abeth Ingersoll, WidoiHr 
of Jared IngersoII, lESsq., late of the City of Philadelphia, Conn- 
^ellor at law, an annuity, or yearly, sum of One Thousandl 
i)6tlars, to be paid in half-yearly paym)$nts, in advance, of five 
hundred dollars each^ during hei* life. 

2d. I give and bequeath to Mrs. Catharine Oirard, now 
widow of Mi*. J. B. Hoskins, who died in the isle of F^rance, an 
annuity, or yearly sum of Four Hundred Dollars, to be paid 
in half yearly payments,^ in advance, of two hundred dollars 
each, during her life. 

3d. I give and bequeath to Mrs. Jane Taylor, my present 
house-keeper, (the widow of the late Captain Alexander Taylor, 
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who was mastor of jpay ship Helyetius, and (iied in my employ- 
roejat,) an annuity, or yearly sum of Five , Hundred Dollars, to 
be paid in. half-yearly payments, in advance, of two. hundred 
<aud fifty dollars eaqh, during h^r life. 

,4th. I ^ive and bequeath to Mrs. S. Hesley, my house- 
kecjpjQr At my place '\n Passyunk Township^ an ann.uity^ or 
yearly sjma of J^i;e Hundred jDoZ/flr^, to be .paid in half-yeaily 
•payjqaents^.in.advfince, of two hundred and fifty dollars. each, 
during her life. 

5th. I give and bequeath^ to Marianne Hesley, daughter of 
Mrs. S. Hesley, an annuity, or yearly sum of Three Hundred 
Dollars, to be pl^iid to her mother, for her use, in half-yearly 
payments, in advance, of one hundred and fifty dollars each, 
until. the said Marianne shall have attained the age of.twenty- 
pne years, when the said annuity shall cea^e, and the said 
Marianne will, receive, the five hundred dollars given to her 
And other indented persons* according to .clause XYI. of this 
>WilL 

.6th. i give and bequeath to my late house-keeper, Mary 
Kenton, an annuity, or yearly su.m of Three Hundred Dollars, 
to. b^. paid in half-yearly payments, in advance, of one hundred 
9lid. fifty dollars each, during her life. 

7th. I give and bequeath to Mrs. Deborah Scott, sister of 
Ma^y K^entpn, and wife of Mr. Edwin T. Scott, an annuity, 
or yearly sum of Three Hundred 'Dollars, to he paid in half- 
yearly payments, in.advance^ of one hundred and fifty dollars, 
bach, during her life* 

8th. I give, and bequeath to Mrs. Catharine M'Laren, sister 
of Mary Kenton, and wife of Mr. McLaren, an annuity^ or 
yearly sum of Three Hundred Dollars, to be paid in half-year- 
ly payments, in advance, of one hundred and fifty dollars each, 
during her life. ' . 

9th. I give and jbequeath to Mrs. Amelia G. Taylor, wife 
of Mr. Richard M. Taylor, an annuity, or yearly sum of TAree 
Hundred Dollars, to be paid in half-yearly payments, in ad^ 
yance,.of one hundred and fifty dollars each, during her life. 

XIX. All that part of my real aqd personal estate, near 
Washita, in the State of Louisiana, the said real estate con- 
sisting of upwards of two hundred and eight thousand arpens, 
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or acres of land, and including therein the settlement herein- 
after mentioned, I give, devise and bequeath, as follows, name- 
ly: 1. 1 give, devise and bequeath to the Corporation of the 
City of New .Orleans, their successors and assigns, all that part 
of my real estate, constituting the settlement formed on my 
behalf by my particular friend, Judge Henry Bree, of Washita, 
consisting of upward^ of one thousand arpen^s, or acres of land, 
with the appurtenances and improvements thereon, and also all 
the personal estate thereto belonging, and , thereon remaining, 
including upwards of thirty slaves now on said settlement, and 
their increase, in trust, however, a&d subject to the Tollowing 
reservations; 

I desire, that no part of the said estate or property, or the 
slaves thereon, or their increase, shall be disposed of or sold 
for the term of twenty years from and after my decease^ should 
the said Judge Henry Bree survive me and live so long, but 
that the said settlement shall be kept up 1>y the said Judge 
Henry Bree, for and during said term* of twenty years, as if it 
was his own ; that is, it shall remain under his sole care and 
control, he shall improve the same by raising such produce as 
he may deem most advisable, and, after paying taxes, and all 
expenses in keeping up the settlement, by clothing the slaves 
and otherwise, he shall have and enjoy for his own use, all the 
net t profits of said settlement. Provided, however, and I de- 
sire that the said Judge Henry Bree, shall render annually to 
the Corporation of the City of New Orleans, a report of the 
state of the settlement, the income and expenditure thereof, the 
number and inci^ase of the slaves, and the nett result of the 
whole. I desire that, at the ejcpiration of the said term of 
twenty years, or on the decease of the said Judge Henry Bree, 
should be not live so long, the land and improvements forming 
said settlement, the slaves thereon, or thereto belonging, and 
all other appurtenant personal property, shall be sold; as soon 
as the said Corporation shall deem it advisable to do so, and 
the proceeds of the said sale or sales shall be applied by the 
said Corporation to such uses and purposes as they shall con- 
sider most likely to promote the health and general prosperity 
of the inhabitants of the City of New Orleans. But, until the 
said sale shall be made, the said Corporation shall pay all 
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taxes, prevent wute or intriMion^ and so manage the said settle 
meat and the slaves^ and their iQcrease thereoDt as to derive 
an income, and the said iqcome shall be applied from time to 
time, to the same uses and. purposes for the health and general 
prosperity of the fifaid infaa^bitants. . 

2. I give, devise, and bequeath to the Mayor, Alderfoen and 
Citizens of PbiUdelphia, their successors and assigns, two un- 
divided third parts of all the rest and residue of my Eteiid real 
estate, being the lands unimproved near Washita, in the said 
State of Louisiana, in trust, that, in common with the Corpora- 
tiion of the City of New Orleans, they shall pay the taxes on the 
said lands, and preserve them from waste or intrusion, for the 
term of ten years from and after my decease, and, at the end 
of the said terrq, when they shall deem it aclvisaUe to do so, 
shall sell and dispose of their interest in said lands gradually 
from ticfie to time» and apply the proceeds of such sales, to the 
same, uses and purposes hereinafter declared and directed, of 
and concerning the residue of my personal estate* 

3. 'And I give,, devise, and bequeath to the Corporation of 
the City <^ New Orleans, their successors and assigns, the re- 
maining one undivided third part of the said lands, in trust, in 
common with : the Mayor, Aldermen and Citizens of Phila- 
delphia, to pay the taxes on thjB siud lands, and preserve them 
from waste and intrusion, .for the term of ten years from and 
after my decease, and, at the end of the said term, when they 
shall deem it advisable to do so^ to sell and dispose of their 
interest in said lands gradually from time to time, and to apply 
the proceeds of such sale to such uses and purposes as the said 
Corporation may consider most likely to promote the health 
and general prosperity of the inhabitants of the City of New 
Orleans. 

XX. And, whereas, I have been for a long time impressed 
with the importance of educating the poor, and of placing them, 
by the early cultivation of their minds and the development of 
their moral principles^ above the many temptations, to which, 
through poverty and ignorance, they are exposed; and I am 
particularly desirous to provide for such a number of poor 
male white orphan children, as can be trained in one institution, 
a better education! as well as a more comfortable maintenance, 
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than they usually receive from the application of the public 
funds: and whereas, together with the object just adverted to, I 
have sincerely at h^art the welfare of the city of Philadelphia, 
andy as a part of it| am desirous to improve the neighbourhood 
of the river Delaware, so that the health of the citizens may be 
proBHited and preserve, and that the eastern part of the city 
may be made to correspond better with* the interior. Now, I 
do give, devise and bequeath all the residue and remainder of 
my r^al and personal estate of every sort and kind wheresoever 
situate, (the real estate in Pennsylvania charged as aforesaid) 
unto ''the Mayor, Aldermen and Citizens of Philadelphia," 
their successors and assigns, in trust, to and for the several 
uses, intents and purposes hereinafter mentioned and declared 
of and concerning the same, that is to say; so far as regards 
my real estate in Pennsylvania, in trust, that no part thereof 
shall ever be sold or alienated by the said Mayor, Aldermen 
and Citizens of Philadelphia, or their successors, but the same 
shall forever thereafter be let from time to time, to good tenants, 
at yearly or other rents, and upon leases in possession not ex- 
ceeding five years from the commencement thereof, and that the 
rents, issues a^d profits prising therefrom, shall be applied 
towards keeping that part of the said real estate situate in the 
city and liberties of Philadelphia constantly in good repair, 
(parts elsewhere situate to be kept jn repair by the tenants 
thereof respectively) and towards improving the same, when- 
ever necessary, by erecting new buildings; and that the nett 
residue (after paying the several annuities herein before pro- 
vided for,) be applied to the same uses and purposes as are 
herein declared of and concerning the residue of my personal 
estate: and so far as regards my real estate in Kentucky, now 
under the the care of Messrs. Triplett 6l Brumley, in trust, to 
sell and dispose of the same, whenever it may be expedient to 
do so, and to apply the proceeds of such sale to the same uses 
and purposes as are herein declared of and concerning the resi- 
due of my personal estate. 

XXI. And so far as regards the ^ residue of my personal es- 
tate, in trust, as to two millions of doUars^ part thereof, tp apply 
and expend so much of that sum as may be necessary^ in erect- 
ing, as soon as practicably may be, in the centre of my square 
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of ground between High and Chesnut streets, and Eleventh 
and Twelfth streets, in the city of Philadelphia, (which Square 
of ground I hereby devote for the purposes hereinafter stated, 
and for no other, forever,) a permanent college, with suitable 
out-buildings, sufficiently spacious for the residence and accom- 
modation <^f at least three hundred scholars,' and the requisite 
teachers and other persons necessary in such an institution as I. 
direct to be established, and in supplying- the said college and 
out-^buildings with decent and suitable furniture, as ^ell as 
books and ail things needful to carry into effect my general de« 
sign. 

The said colliege shalt be constructed* with the most durable 
materials, and in the most permanent manner, avoiding need- 
less ornament, and attending chiefly to the strength, con« 
venience, and neatness of the whole: I^ shall be at least one 
hundred and ten feet east and west, and one hundred and sixty 
feet north and sOuth, and shall be built on lines parallel with 
High and Chesnut streets, and Eleventh and Twelfth^ irtreets, 
provided those lines shall constitute al. their junction right an<» 
gles: It shall be three stories in h^eight, each story at least fif» 
teen feet high in the clear from the floor to the cornice: It shall 
be fire-proof inside and outside. The floors and the roof to be 
fermed of solid materials, on arches turned on proper centrJBSt 
so that no wood may be used, except for doors, windows and 
shutters : Cellars ahall be made under the whole building, solely 
for the purposes of the institution; the doors to them from the 
outside shall be on the east and west of the buiMing, and ac* 
eess to them from the inside shall be had by steps, descending 
to the cellar floor from each of the entries or halls hereinafter 
mentioned, and the inside cellar doors to open under the stairs 
on the north-east and north-west corners of the northern entry, 
and under the stairs on the south-east and south-west eornem 
of the southern entry; there shall be a cellar window under 
and in a line with each window in the first story — they shall be 
biijlt one half below, the other half above the surfiice of the 
ground, and the ground outside each window shall be suf^xirted 
by stout walls; the sashes ^ should open inside, on hinges, like 
doors, and there should be strong iron bars outside each win- 
dow; the windows inside and outside should not be less than 
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four feet wide in the clear: There shall be in each story four 
rooms, each room not less than fifty feet square in the clear ; 
the foiir rooms on each floor to occupy the whole space east and 
west on such floor or story, and the middle of thp building 
north and south ; so that in the north of the building, and in 
the south thereof, there may remam a spiace of equal dimen- 
sions, for an entry or hall in each, for stairs and landing: In 
the north-east and in the north-west comers of the northern 
entry or hall on the first floor, stairs shall be made so as to form 
a double stair-caise, which shall be carried up through the seve- 
ral stories ; and, in like manner, in the south-east and south- 
west corners of the southern entry or hall, stairs shall be made» 
on the first floor, so as to farm a douUe stair-case, to be carried 
u^ through the several stories ; the steps of the stairs to be 
made of smooth white marble, with plain square edges, each 
step not to eiceed nine inches in the rise^ nor to be leap than 
ten inches in the tread; the outside and inside foundation walls 
shall be at least ten feet high in the dear firom the ground to 
the ceiling; the first floor rimlt be at least three^feet abote the 
level of the groimd around the building, after that ground shall 
have been so regulated as that tliere shall be a gradual descent 
firom the centre to the side of the square formed by High and 
Chesnut and Eleventh and Twelfth streets : all the outside 
foundation walls, finrming the cellars, shall be three feat six 
inches thiok up to the first floor, or as high as may bb neoeasa- 
ry tofix the centre^ fiur the first floor ; and the inside faoadm* 
tion wail, running north and souths land the three inside foundn^ 
tion walls running east and west (intended to receive the in- 
terior walb for the four rooms, each not less than fifty feet 
square in the elear^ above mentioned,) shall be three feet thidE 
up to the first floor, or as high as may t^ necessary to fix the 
aentres for the first floori when carried so for up, the outside 
walb shall be reduced to two.feet in thickness, lieaving a reoese 
outside of one fixrt, and inside of six inches — and when carried 
80 far up, the inside foundation walls shall also be reduced, she 
inches on ^ach side, to the thickness of two feet; centres shall 
Aen be fixed on the various recesses of six inches throughouty 
left for the purpose, the proper arches shall be turned, and the 
first floor laidi the outride and the inside widis shall then be 
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carried up to the thiclciiess of two feet throughouty as high as 
may be necessary to begin the recess intended to fix the centres 
of the second fioor, that is, the floor of the four rooms, each not 
less than fifty feet square in the dear, and for the landing in the 
north, and the landing in the south of the building, where the 
stairs are to go up— -at (his. stage of the work,.a chain, com- 
posed of bars of inch square iron, each bar about ten feet long, 
and linked together by books formed of the ends of the bars, 
shall .be laid straightly and horizontally along the several walls, 
and shall be as tightly as possible worked into the centre of 
them throughout, and. shall be secured wherever necessary, 
especially at all the angles, by iron clamps solidly fastened, so 
as to prevent cracking of swerving in any. part ; centres shall 
then be )aid, the proper arches turned for the second floor, and 
landings, and the second floor and landings shall be taid{ the 
outside and the inside walls shaH then be carried up of the same 
thickness of two feet throughout as high as may be necessary 
tp begin in the recess intended to fix the centres for the third 
floor and landings, and, when so far caitied up, another chain, 
similar in all respiects. to that used at the second story, shall 4)e 
in like manner worked into the walls throughout, as tightly as 
possible, and clamped in the same way with equal care; centres 
shall be formed, the proper arches turned, and the third floor 
and landings shall be laid: the outside and the inside walls shall 
then.be carried up, of the same thickness of two feet through^ 
o^t, as high as may be i^ecessary to begin the recess intended 
to fix the centres for the roof; and, when so carried, up, a third 
chain, in aU respects like those used at the second and third 
stories, shall in the manner before described, be worked as 
tightly as possible into the walls throughout, ^nd shall be 
clamped Mjnth equal care; centres shall now- be fixed in the 
manner best adapted for the roof, livhicb is, to form the ceiling 
for the third story, the proper arches ^ball be turqed, and the 
roof shall be laid as nearly jiori^pntailly as may be. Consistently 
with the easy passage of water U> the eaves : the outside walls, 
still of the thickness of two feet throughout, shall then be car- 
ried up about two feet above the level of the platform, and shall 
have marble capping, with a strong and neat iron railmg there- 
on: Th^ outside walls shall be faced with 9labs or blocks of 
?5» 
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diarbleor granite, not \en than two feet thick, and faiit^ied 
together with clamps securely sunk thereiny-r-they shall be car- 
ried up flush from the recess of one foot formed at the first floor 
where the foundation outside wall is reduced to two feet: The 
floors and landings, as well as the roof, shaU be covered with 
marble slabs, securely laid in mortar; the slabs on the roof to 
be twice as thick as those on the floors; In constructing the 
walls, as well as in turning the arches, and laying the floora, 
landings, and roof, good and strong mortar and grout shall be 
used, so that no cavity whatever may any. where remain. A 
furnace or furnaces for the generation of heated air shall be 
placed in the cellar, and ^e heated air shall be introduced in 
adequate quantity^ wherever wanted, by means of pipes and 
flues inserted and made for the pwrpose in the walls, and as 
those walls shall be constructed* In case it shall be found ex- 
pedient for the purposes of a library^ or otherwise, to iincrease 
the number of rooms, by dividing any of those directed to be 
not less than fifty feet square in the clear, into parts, the parti* 
tion walls to be of solid materials. A ipoom most iBuitable for 
Che purpose, shall be setupart for the reception, and preserva- 
tion of my books and papers, and I direct that they shall be 
placed there by .ray executors, fmd carefully preserved therdn. 
There shall be two principal doors of entrance into the. college, 
one into the entry <»; hall on the first floor, in the north of die 
building, and in the centre between the east and west walls, 
the other into the entry or hall in the south of the iHiilding, 
and in the centre between the east and west walls; the dimen- 
sions to be d^termif^ed by a due regard to the size of the entire 
building, to that of the entry, and to the purpose of the doors. 
The necessity for, as vi^ll as the position and size of other docnrs, 
internal or external, and also the petition and size of the win- 
dows, to t)e, in like manner, decided on by a consideration of 
the uses to which the building is to be applied, the size of the 
building itself, aiid of the several rooms, and of the advantages 
of light and air: there should in each instance be double doors, 
those opening into the rooms to be what are termed glass doors, 
so as to increase the quantity' of light for each room, and those 
opening outward to be of substantial wood work well lined and 
secured ; the windows of the second and third stories I recom- 
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m^d to be made in the style of thoeie in the first and teocmd 
stories of my present dwelling house, North Water Street, on 
the eastern front thereof; and outside each window I reconi* 
mend that a substantial '^nd neat iron balcony be placed, sa& 
ciently wide to admit die opening of the shutters against the 
walls ; the windows of the lower story to be in the same style» 
except that they are npt.todescend to the floor, but so far at 
the surbase, up to which the wall is to be carried, as is the case 
in the lower story of my house at my place in Passyunk Town* 
ship. In minute particulars, not here noticed, utility and good 
taste should determine.' There should be at least four out- 
buildings, detached from the main edifice and from each other, 
and in such positions as shall at once answer the purposes of 
the institution, and be consistent with the symmetry of the > 
whole establishment: each building should be, as far as practi- 
cable, devoted to a distinct purpose; in that one or more of 
those buildings, in which, they may be most useful, I direct my 
executors to place Qiy plate and furniture of every sort 

The entire square, formed by High and Chesnut streets, and 
Eleventh and Twelfth streets, shall be enclosed with a solid 
^1^1,. at least fourteen inches thick, and ten feet high, capped 
with marble and guarded with irons on the top, so as to pre*> 
vent persons from getting over; there shall be two places of 
entrance into the square, one in the centi^ of the wall facing 
High street, and the^ other in the centre of the wall facing 
Chesnut street, at each place of enti:ance there shall be two 
gates, one opening inward, and the other outwfird; those (Open- 
ing inward to be of iron, and in the style of the gates ndrth 
and south of my Banking house; and those opening outward 
to be of substantial wood work^ well lined and secured on the 
faces ther^f ivith sheet iron. The messuages now erected on 
the south-east corner of High and Twelfth streets, and on 
Twelfth street, to be taken . down and removed as soon as the 
college and out-buildings shall have beeil erected, so that the 
establishment may be rendered secure and private. 

When the college and appurtenances shall have been con- 
structed, and supplied with plain and suitable furniture and 
books, philosophical and experimental instruments and appa- 
ratus, and all other naatte^rs needful to carry my general design 
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into execQtion; the income, issues and pn^ts of so much of the 
said sum of two millions of dollars as shall remain unexpended, 
shall be applied to maintain the said college according to my 
directions* 

1. The institution shall be organized as soon as practicaUe, 
and to. accomplish the purpose more eflfectually, due public 
notice of the intended opening of the college shall be given — ^so 
that there may be an opportunity to make selections of compe- 
tent instractors, and other agents, and those who may have the 
charge of orphans, may be aware of the prov^ions intended for 
them. . - 

2. A competent number of instructors, teacherp; assistants, 
and other necessary agents shall be selected, and when needful, 
their places, from time to time, supplied: they shall receive 
adequate compensation for their services: but no person shall 
be employed, who shall not be of tried skill in his or her proper 
department, of established moral character, and in all cases 
persons shall be chosen on account of their merit, and not 
through favour or intrigue. 

3. As many poor white male orphans, between the age of 
six and ten years, as the said income shall be adequate to main- 
tain, shall be introduced into the college as soon as possible; 
and from time to time, as there mayl>e vacancies, or as inr 
creased ability from income may warrant, others shall be in» 
troduced. 

4. On the application for' admission, an accurate statement 
should be taken in a book, prepared for the- purpose, of the 
name, birth-'place, age, health, condition as to relatives, and 
Other particulars useful to be known of each orphan. 

5. No orphin should be admitted until the guardians or di- 
rectors of the poor, or a proper guardian or other competent 
authority, shall have given, by indenture, relinquishment, or 
otherwise^ adequate power to the Mayor, Aldermen and Citi- 
asens of Philadelphia, or to directors, or others by thett appoint- 
ed, to enforce, ia relation to each orphan, every proper re- 
straint, and to prevent relatives or others from interfi^riog with, 
or withdrawing such orphan from the institution. 

6. Those orphans, for whose admission application shall first 
be ma^e, shall be first introduced, jail other things concnrrim^ 
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and at all future times, priority of application shall entitle 
the applicant to preference in admission, all other things con- 
curring; but if there shall be, at any time, more applicants 
than vacancies, and the applying orphans shall have been bom 
in difierent places, a preference shall be given— /ir«f, to orphans 
born in the city of Philadelphia; secondly, to those bom in any 
other part of Pennsylvania ; thirdly , to fliose Ixnm in the city of 
New York (that being the first port on the continent of North 
America at which I arrived :) and lastly, to -those born in the 
city of New Orieanff, being the first p(»*t on the said continent 
at which I first traded, in the first instance as fiist officer, and 
subsequently as master and part ovmer of a vessel and cargo. 

7. The orphans admitted into the college, shall be there fed 
with plain but wholesome food, clothed with plain but decent 
apparel, (no distinctive dress ever to be worn) and lodged in a 
plain but safe manner ; Due regard shall be paid to their faeaUh» 
and to this eiid their persons and clothes shall be kept dean* 
and they shall have suitable and rational exercise and recrea^ 
tion: They shall be instructed in the various branches erf* a 
■ound education, comprehending' reading, writing, grammar/ 
arithmetic, geography, navigation, surveying, practical mathe- 
matics, astronomy; natural, chemical, and experimental phi- 
losophy, the French and Spanish languages, (I do not forbid, 
tnit I do not recommend the Greek and Latin languages)—- and 
such other learning and science as the capacities of the several 
scholars may merit or warrant tl would have them taught 
fiscts and things, rather than words or signs : and especially^ 
I dcttire, that by every proper means a pure attaohment to our 
republican institutions and to the sacred rights of conscience, 
as guaranteed by our happy constitutions shall be formed and 
fiMtered'in the minds of the scholars. 

8. Should it unfortunately happen^ that any of the wphans 
admitted into the college, shall, firom malconduct, have become 
unfit companions for the rest» and mild means of reformatioa 
prove abortive, they should no longer remain therein. 

9. Those scholars, who shall merit it, diall remain in the 
eoUege until they shall respectively arrive at between fourteen 
and eighteen years <tf age ; they shall then be bound out by 
the Mayor, Aldermen and Citiaensof Philadelphia^ or under 
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their directioD, to suitable occupations, as those of agriculture, 
navigatioD, arts, mechanical trades, and manufactures, accord- 
ing to the capacities aiid acquirements of the scholars respec- 
tively, consulting, as far as prudence shall justify it, the inclina- 
tions of the several scholars, as to the occupation, art or trade, 
to be learned. ' 

In relation to the organization of the college and its appen- 
dages, I leave, necessarily, many details to the Mayor, Alder-' 
inen and Citizens of Philadelphia, and their successors ; and I 
do so, with the more confidence, as, from the nature of my be- 
quests, and the benefit to result from them, I trust that my fel- 
low-citizens of Philadelphia, will observe and evince especial 
care and anxiety in selecting members for their city Councils, 
and other agents. 

There are, however, some restrictions, which I consider it 
my duty to prescribe, and to be, amongst othekv, conditions on 
which my bequest for said college is made, and to be enjoyed, 
namely ; firsif I enjoin and require, that if, at the close of any 
year, the income of the fund devoted to the purposes of the said 
College shall be more than suflkient for the maintenance of the 
institution during that year, then the balance of the said income^ 
after defrajring such maintenance, shall be forthwith invested in 
good securities, thereafter to be and remain a JMu-t of the capital ; 
but, in no event, shall any part of the said capital be scdd, dis- 
posed of, or pledged, to meet the current expenses of the said 
institution, to which I devote the interest, income, and dividends 
thereof, exclusively : Seoomtfy, I enjoin and require that no ec- 
dentutiCf mmumary^ or nnni^ar of any sed whatmtver^ shall 
ever hold or exercise any Haiion or duty whatever in the said 
college ; nor shall any each jpereon ever he admiited for any 
purposOt or as a visiter, within the premises appropriated to the 
purposes tf the said cMege : — ^In making this restriction, I do 
not mean to cast any refleetjon upon any sect or person what- 
soever; but, as there is such a multitude of sects, and such a 
diversity of opinion amongst them, I desire to keep the tender 
minds of the orphans, who are to derive advantage from this 
bequest, free from the excitement which clashing doctrines and 
sectarian controversy are so apt to produce $ my desire is, that 
all the instmcftors and teachers in the college, dmll take pains 
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to instil into the minds of the scholars, the purest principles of 
motalUy^ do that, on their entrance into active life^ they may 
from inclination and habit, evince benevolence towards thmr 
fdlom creatures, and a love of truth, sobriety, and industry, 
adopting at the same time such religious tenets as their matured 
reason may enable them to prefer. If the income, arising from 
that part of the said sum of two millions of dollars, remaining 
after the construction and furnishing of the college and out- 
buildings, shall,.owing to the increase of the number of orphans 
applying for admission, or other cause, be inadequate to the^ 
construction of new buildings, or the maintenance and educa- 
tion of as many orphans as may apply for admission, then such 
further sum as may be necessary for the construction of new 
buildings and the maintenance and education of such further 
number of orphans, as can be maintained and instructed within 
such buildings as the said square of ground shall be adequate 
to, shall be taken from the final residuary fund hereinafter ex- 
pressly referred to for the purpose, comprehending the income 
of my real estate in the city and county of Philadelphia, and 
the dividends of my stock in the Schuylkill Navigation Com- 
pany — ^my design and desire being, that the benefits of said in- 
stitution, shall be extended to as great a number of orphains, as 
the limits of the said square and buildings therein can acconi- 
modate. 

XXII. And as to the further sum of Five Hundred Thou- 
sand tkUarSf part of the residue of my personal estate, in trust, 
to invest the same securely, and to keep the same so invested, 
and to apply the income thereof exclusively to the fdlowing 
purposes : that is to say — • 

L To lay out, regulate, curb, light and pave a passage or 
street, on the east part of the city of Philadelphia, fronting the 
river Delaware, not less than twenty-one feet wide, and to be 
called Ddawarfi Avenue, extending from Vine to Cedar street, 
all along the east part of Water street squares, ^nd the west 
side of the logs, which form the heads of the docks, or there*- 
abouts ; and to this intent to obtain such Acts of Assembly, 
and to make such purchases or agreements, as will enable the 
Mayor, Aldermen and Citizens of Philadelphia, to remove or 
pttU down all the buildings^ fences and obstructions which may 
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be in the way* and to prohibU all buUdiog8» feneesy or erec- 
tioiis ci any kind to the eastward of said Avenue; to fill np 
the heads of such of the doeks as may not afford sufficient room 
fer the said street ; to compel the owners of wharves to keqp 
them clean» and covered completely with gravel or other hard 
materialsy and to be so levelled that water will not remain 
thereon afker a shower of rain ; to completely clean and keep 
clean all the docks within the limits of the city, fronting on the 
Delaware; and to pall down all platforms carried out, from 
the east part of the city over the river Delaware, on piles or 
pillars. 

2» To pull dovm and remove all wooden buildings, as well 
those made of wood and other combustible materials, as those 
called brick-paned, or frame buildings filled in with bricks, 
that are erected within the limits of the city of Philadelphia, 
and also to prohibit the erection of any such buildii^, within 
the said city's limits at any future time. 

3. To regulate, widen, pave and curb Waier street, and to 
distribute the Schuylkill water therein upon the foUovring 
plan, that is tb say — that Water street be widened east and 
west firom Vine street, all the way to South street, in like man^ 
ner as it is from the front of my dwelling to the front of my 
stores on the west side of Water street, and the regulation of 
the curbstones continued at the same distance from one another 
as they are at present opposite to the said dwelling and stores, 
so that the regulation of the said street be not less than thirty* 
nine feet wide^ and affoid a large and c(Mivenieist footway, 
clear of obstruction(s and incumbrances of every nature, and 
the cellar doors on which, if any shall be permitted, not to 
extend firom the buildings on to the footway more than four 
feet; the said width to be increased gradually, as the fund 
shall permit, and as the capacity to remove impediments shall 
increase, until there shall be a correct and permanent regula- 
tion of Water street, on the principles above stated, so that it 
may run north and south as straight as possible. That the ten 
feet middle alley, belonging to the public, and running firom the 
centre of the east squares, to Front street, all the way down 
across Water street to the river Delaware, be kept open and 
cleansed ds city property, all the way firom Vine to South 
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street; that such part of eabh centre oir middle alley as runs 
from Front to Water street, be arched over with bricks or 
stone, in so strong a manner as t6 facilitate ^the buildkigof 
plain and permanent stone steps and platforms, so that they 
may be washed and kept constantly clean ; and that the con- 
tindance of the said alleys, from the east side of Water street, 
be curbed all the way to the river Delaware, and kept open 
forever. (I understand that those ndiddle or centre alleys 
were left open in the first pls^n of the lots, on the east front of 
the city, which were granted from the east side of Front street 
to the river Delaware, and that each lot on said east front has 
contributed to make those alleys, by giving a p^rt of their 
ground in proportion to the size of each lot; those alleys were 
in the first instance, and still are, considered public property, 
intended for the convenience of the inhabitants residing in 
Front street, to go down to the river for water and other 
purposes; but, owing to neglect or to some other cause, on the 
part of those who have had the care of the city property, 
several encroachments have been made on them by individuals, 
by wholly occupying, or building over them, or otherwise, and 
in thaf way the inhabitants, more particularly those who re- 
side in the neighbourhood, are deprived of the benefit of that 
wholesome air, vehich their opening and cleansing throughout 
would afford.) That the iron pipes^ in Water street, which, by 
being of smaller size than those in the other streets, and too 
near the surface of the ground, cause constant leaks, particular- 
ly in the winter season, which in many places render the street 
impassible, be taken up and replaced by pipes of the same size, 
quality and dimensions in every respiect, and laid down as 
deeply from the surface of the ground, as the iron pipes, which 
are laid in the main streets of the city; arid as it respects 
pumps for Schuylkill water and fire^-plugs in Water street, that 
one of each be fixed at the south-west corner of Vine and 
Water streets, and so running southward, one bf each near the 
steps of the centre alley, going up to Front street; one of each 
at the south-west corner of Sassafras and Water streets, one 
of each near the steps of the centre alley going up to Front 
street, and so on at every south-west corner of all the main 
streets and Water street, and of the centre alleys of every 

26 
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sqoare, as fiur as South or Cedar street; and when the same 
shall have been completed, that idl Water street shall be re- 
paved by the 'best workmen, in the most \compIete manner, 
with the best paving water-stones, after the height of the cuxb- 
stones shall have been regulated throughout, as well hs the 
ascent and descent of the street, in such manner as to condu^ 
the water through the main streets and the centre alleys to the 
river Delaware, as far as practicable; and whenever any part 
of the street shall want to be raised, to use nothing but good 
paving gravel for that purpose, so as to make the paving as 
permanent as possible. By all which improvements, it is my 
intention to place and maintain the section of the city above 
referred to, in a condition which will correspond better with 
the general cleanliness and appearaqce of the whole city, and 
be more consistent with the safety, health, and comfort of the 
citizens. And my mind and will are^ that all the income, 
interest, and dividends of the said capital sum of five hundred 
thousand dollars, shall be yearly,' and every year, expended 
upon the said objects, jn the order in whicsh I have stated them, 
as closely as possible, and upon no other objects until, those 
enumerated shall have been attained; and, when those objects 
shall have been accomplished, I authorize and direct the said, 
the Mayor, Aldermen and Citizens, to apply such part of the 
income of the said capital sum of five hundred thousand dollars, 
as they may think proper, to the further improvement, finom 
time to time, of the eastern or Delaware front of the city% 

XXIII. I give and bequeath to the Conimonwealth of P^nn^ 
sylvania, the sum of Three Hundred Thousand Dcllairsj for the 
purpose of internal improvements by canal navigation, to be 
paid into the State treasury by my executors, as soon as such 
laws shall have been enacted by the constituted authorities of 
the said Commonwealth as shall be necessary, and amply 
sufiicient to carry into effect, or to enable the constituted 
authorities of the city of Philadelphia to carry into effect the 
several improvements above specified; namely, 1. Xatixs, to 
cause Delaware Avenue, as above described, to be made, 
paved, curbed and lighted ; to cause the buildings, fences, and 
other obstructions now existing, to be abated and removed; 
and to prohibit the creation of any such. obstructions to the 
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e^tward of said Delaware Avenue; 2. LawSf to cause all. 
wooden buildings, as above described, to be removed,. and to 
prohibit their future erection within the limits of the city of 
Philadelphia; 3. LawSf providing for the gradual widening, 
regulating, paving and curbing Water street, as hereinbefore 
described, and also for the repairing the middle alleys, and in- 
troducing the Schuylkill water, and pumps, as |>efore specified 
•-— all which objects may, I persuade myself, be accomplished 
on principles at once just in relation to individuals, and highly 
beneficial to the public : the jsaid sum, however, not to be paid, 
unless said laws be passed within pne year after my decease^ 

XXIV- And as it regards the remainder. of ^aid residue of my 
personal estate, in trust, to invest the same in good securities, 
and in like manner to invest the interest and income thereof, 
from time to time, so that the whole shall form a peripanent 
fund; and to apply the income of the said fund, 

1st. To the further improvement and maintenance of the 
aforesaid College, as directed in the last paragraph of the 
XXIst clause of this Will ; 

. 3d. To enable the Corporation of the city of Philadelphia to 
provide more effibctually than they now do, for the security of 
the persons and property of the inhabitapts of the said city, by 
a competent police, including a sufiicient number of watch* 
men, really suited to the purpose: and to this end, I recom- 
nueiid a division of the city into watch districts, or four parts, 
each under, a proper head, and that, at least two watchmen 
shall, in each round or station, patrole together. 

dd. To enable the . said Corporation to improve the city 
property, and the genera! appearance of the city itself, andy iu 
effect, to diminish the burdeapf taxation, now most oppressive, 
especially on those who are the least able to bear it:— 

To all which objects, the prosperity of the city, and the 
health and comfiirt of its inhabitants, I devote the said fund as 
afixresaid, and direct the incorhe thereof to be applied yearly, 
and every year forever, after providing for the College as here*, 
inhere directed, as my primary object. Bat, if the said City 
shall knovnngly and wilfully violate any of the conditions here^r 
inbefore and hereinafter mentioned^ then I give and bequeath . 
tbe said remaiuder and accumulations to the Cpnunonvirealth of 
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Pennsylvania, for the purpose of internal nayigation; except- 
ing, however, the rents, issues and prc^ts of my real estate in 
the city and county of Philadelphia, which shall forever be re- 
served and applied to maintain the aforesaid College, in the 
manner specified in the last paragraph of the XXIst clause of 
this Will : And if the Commonwealth of Pennsylvania shall 
fail to apply this or the preceding bequest to the purposes before 
mentioned, or shall apply any part thereof to any other use, or 
shall, for the term of one year from the time of my decease, 
fail or omit to pass the laws hereinbefore specified for promoting 
the improvement of the city of Philadelphia, then I give, devise 
and bequeath the said remainder and accumulations (the rents 
aforesaid alveays excepted and reserved for the College as afore- 
said) to the United States of America, for the purposes of in-^ 
temal navigation, and no other. 

Provided, nevertheless, and I do hereby declare, that all the 
preceding bequests and devices of the residue of my estate to 
the Mayor, Aldermen and Citizens of Philadelphia, are made 
upon the following express conditions, that is to say : — First, 
That none of the monies, principal, interest, dividends^ or rents, 
arising from the said residuary devise and bequest, shall at any 
time be applied to any other purpose or purposes whatever, 
than those herein mentioned and appointed ; Second^ That sepa- 
rate accounts, distinct from the other accounts of the Corpora- 
tion, shall be kept by the said Corporatibn^ concerning the said 
devise, bequest. College, and funds, and of the investment and 
application thereof; and that a separate account or accounts of 
the same shall be kept in bank, not blended with any other ac- 
count, so that it may at all times appear, on examination by a 
committee of the legislature,' as hereinafter mentioned, that my 
intentions had been fully complied with: Thirds That the said 
CcHporation render a detailed account annually, in duplicate, 
to. the Legislature of the Commonwealth of Pennsylvania, at 
the conunencement of the session, one copy for the Senate, and 
the other for the House of Representatives, concerning the said 
devised and bequeathed estate, and the investment and applica- 
tion of the same, and also a report in like manner of the state 
of the said college, and shall submit all their books, papers, 
and accounts touching the same, to a committee or committees 
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of the Legislature for examination^ when the same shall be re- 
quired. 

'^tb. The said Corporation shall also cause to be published in 
the month of January, annually, in two or more newspapers, 
printed in the city of Philadelphia, a concise but plain account 
of the state of the trusts, devises and bequests herein declared 
and made, comprehending the condition of the said college, the 
nutnber of scholars, and other particulars needful to be publicly 
known, for the year next preceding the said month of January, 
annually. 

XXY. And whereas, I have executed an assignment, in trust, 
of my banking establishment, to take effect the day before my 
decease, to the intent that all the concerns thereof may be 
closed by themselves, without being blended with the concerns 
of my general estate, and the balance remaining to be paid over 
to my executors : Now, I do hereby direct my executors, here- 
inafter mentioned, not to interfere with the said trust in any 
way elcept to see that the same is faithfully executed, and to 
aid the execution thereof by all such acts and deeds as may be 
necessary and expedient to effectuate the same, so that it may 
be speedily closed, and the balance paid over to my executors, 
to go, as in my Will, into the residue of my estate: And I do 
hereby authorize, direct, and empower the said trustees, from 
time to time, as the capital of the said bank shall be received, 
and shall not be wanted for thie discharge of the debts due there* 
at, to invest the same in gockl securities, in the names of my 
executors, and to hand over the fiame to them, to be disposed of 
according to this my Will. 

XXYI. Lastly, I do hereby nominate and appoint Timothy 
Paxson, Thomas P. Cope, Joseph Roberts, William J. Duane, 
and John A. Barclay, executors of this my last Will and Tes- 
tament: I recommend to them to close the concerns of my 
estate as expeditiously as possible, and to see that my intentions 
in respect to the residue of my estate are and shall be strictly 
complied with r and I do hereby revoke all other Wills by me 
heretofore made. 

In witness, I, the said Stephen Girard, have to this my last 
Will and Testament, contained in thirty-five pages, set my band 
at the bottom of each page, and my hand and seal at the bottom 
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c^thifl page; the said Will executed, from motiyes of prodence, 
in duplicate, this sixteenth day of February, in the year one 
thousand eight hundred and thirty. 

STEPHEN 6IRARD. [seal.] 

Signed, sealed, poUiihed, and declaied by the Mid Stephen^ 

Girard, as aud fi>r his laat Will and Testament, in the 

presence of us^ who have at his request hereunto snb- V 

scribed oar names as witnesses thereto, in the presence of 

the said Testator, and of each other, Fek 16, 1830. 

JOHN H. IRWIN. 
SAMUEL ARTHUR, 
S. H. CARPENTER. 



WHEREAS, I, Stephen Girard, the Testator named in the 
foregoing Will and Testament, dated the sixteenth day of Feb- 
ruary, eighteen hundred and thirty, have, since the execution 
thereof, purchased several parcels and pieces of real estate, and 
have built sundry Messuages, all which, as well as any real 
estate that I may hereafter purchase, it is my wish and inten- 
tion to pass by the said Will: Now, I do hereby republish the 
foregoing last Will and Testament, dated February 16, 1830, 
and do confirm the same in all particulars. In v?itness, I, the 
said Stephen Girard, set my hand and seal hereunto, the twen- 
ty-fiflh day of December, eighteen hundred and thirty. 

STEPHEN GIRARD, [sbau] 

Signed, sealed, pubSshed, and deehuredty tha said Stephen^ 
Girard, as and for a repoblicatkm of his last WiU unA 
Teitameiit, in the pnsenoe of os, who at his refoesti have 
hereonto sabsciibed oar names as witnesses thereto^ in 
the presence of the said Testator and of each other, De- 
cember 35th, 1830. 

JOHN H. IRWIN, 
SAMUEL ARTHUR, 
JNO. THOMSON. 



WHEREAS, I, Stephen Girard, the Testator named in the 
foregoing Will and Testament, dated February 16, 1830, have* 
since the execution thereof, purchas^ several parcels and 
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pieces of land and real estate, and have built sundry Mes- 
suages, all Tirhich, as well as any real estate that I may here- 
after purchase, it is my intention to pass by said Will ; And 
whereas, in particular, I have recently purchased from Mr. 
William Parker, the Mansion House, out-biiildings, and forty- 
five acres and some perches of land, called Peel Hall, on the 
Ridge Road, in Penn Township ; Now, I declare it to be my 
intention, and I direct, that the Orphan establishment, provided 
for in my said Will, instead of being built as therein directed 
upon my square of ground between High and Chesnut and 
Eleventh and Twelfth streets in the city of Philadelphia, shall 
be built upon the estate so purchased from Mr. W. Parker, and 
I hereby devote the said estate to that purpose, exclusively, in 
the same manner as I had devoted the said square, hereby di- 
recting that all the improvements and arrangements for the said 
Orphan establishment prescribed by my said Will as to said 
square, shall be made and executed upon the said estate, just as 
if I had in my Will devoted the said estate to said purpose — 
consequently, the said square of ground is to copstitute, and I 
declare it to be a part of the residue and remainder of my real 
and personal estate, and given and devised for the same uses 
and purposes as are declared in section twenty of my Will, it 
being my intention that the said square of ground shall be built 
upon and improved in such a manner as to secure a safe and 
permanent income for the purposes stated in said twentieth 
section. In witness whereof, I, the said Stephen Girard, set 
my hand and seal hereunto, the twentieth day of June, eighteen 
hundred and thirty-one. 

STEPHEN GIRARD. [seal.] 

Signed, sealed, published, and declared by the said Stephen^ 
Girard, as and for a republication of his last Will and I 
Testament) and a further direction in relation to the real | 
estate therein mentioned, in the presence of us, who, at I 
his request, have hereunto subscribed our names as wit- 
nesses thereto, in the presence of the said Testator, and 
of each other, June 90| 1831. 

S. H. CARPENTER, 
L* BARDIN, 
SAMUEL ARTHUR. 



9 



3 2044 038 469 458 




